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Notably  absent  from  the  plethora  of  contemporary  philo¬ 
sophical  literature  dealing  with  rights,  duties  and  obliga¬ 
tions  is  any  serious  attempt  to  deal  with  the  problem  of  the 
moral  justification  (or  lack  thereof;  for  conscription  in  the 
modern  liberal  democratic  state.1  Cne  reason  for  this  may 
be  that  it  has  simply  been  generally  or  widely  accepted  that 
conscription  by  the  state  is  justified,  at  least  at  certain 
times.  Most  of  the  recent  literature  which  addresses  the 
problem  of  conscription  at  all  appeared  during  the  height 
of  America’s  involvement  in  the  Viet  Nam  War  and  has  ap¬ 
proached  the  problem  more  as  a  legal  or  constitutional  issue 
than  as  a  moral  issue.  Lately,  international  tensions  have 
brought  the  issue  of  conscription  as  a  contemporary  social, 
political,  legal  and  moral  issue  in  America  to  the  fore  once 
again.  Numerous  arguments,  both  from  the  legal  ar.d  pruden¬ 
tial  perspectives,  have  been  offered  in  an  effort  to  justify 
the  state’s  practice  of  conscription  or  to  deny  that  such  a 
practice  is  justifiable.  Some  of  these  arguments  are  both 
relevant  in  some  way  and  persuasive  in  their  efforts  to  jus¬ 
tify  the  practice  of  conscription.  None,  however,  seems  to 
establish  firmly  the  moral  basis  for  the  state’s  right  to 

L.  O .  w  -i*  1'  Ci  u  1  Z  C .  -b  j.O~  —  j  o  v  ~  ;  ” 

Civen  the  evident  concern  expressed  by  many  Americans, 
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consequences  of  the  state's  decision  to  conscript  citizens 
for  military  service,  there  may  be  r.o  more  propitious  time 
than  now  to  investigate  the  moral  basis  for  the  state’s  right 
to  conscript.  So,  in  this  essay  I  should  like  to  try  to 
answer  two  questions  concerning  the  practice  of  conscrip¬ 
tion.  by  the  state.  First,  is  conscription  by  the  state 
ever  morally  justified  in  a  modern  democratic  state?  And 
second,  if  conscription  by  the  state  is  justified,  under 
what  conditions  is  it  justified?  In  posing  these  questions, 

I  am  suggesting  that  there  must  be  some  moral  principle  or 
perhaps  principles  that  justify  the  state’s  practice  of  co¬ 
ercive  interference  (conscription,  in  this  case).  In 
answering  these  questions,  I  shall  attempt,  insofar  as  pos¬ 
sible,  to  stay  clear  of  legal  arguments  since  they  turn 
largely  on  questions  about  correct  interpretations  of  con¬ 
stitutional  law.  And  while  practical  or  prudential  consid¬ 
erations  will  ultimately  have  an  effect  on  what  a  state 
decides  to  do  to  solve  a  manpower  problem  (a  state  will  do 
what  it  must  to  survive),  I  will  not  inject  such  considera¬ 
tions  into  this  analysis.  I  am  not  denying  that  legal  and 
prudential  considerations  have  some  relevant  bearing  on  the 
moral  problem  of  conscription,  but  I  merely  wish  to  leave 

seme  peculiarly  moral  justification  for  such  a  practice. 

Koreover,  I  thin!-:  it  prudent  to  limit  the  discussion  to 
the  case  of  conscription  as  it  has  developed  in  the  Unized 
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States,  recognizing  full  wall  that  in  many  respects  it  is  a 
special  case.  For  example,  briefly  compare  the  experience 
of  Israel  v/ith  that  of  the  United  States  in  xerr.3  of  external 
invasion.  Can  v/e  say  that  Israel  has  been  at  peace  ever  the 
last  thirty  years,  with  only  brief  interludes  of  war?  Or 
should  we  say  Israel  has  been  at  war  with  her  Arab  neighbors 
for  the  past  thirty  years,  punctuated  by  periodic  intense 
battles?  I  have  no  ready  answer  to  such  questions,  but 
surely  the  justification  of  conscription  is  tied  in  sore 
way  to  the  state’s  decision  to  enter  into  a  state  of  bel¬ 
ligerency  with  another  state.  What  I  mean  by  "war"  and 
”conscription"  I  will  shortly  try  to  make  clear,  but  it  will 
be  observed  that  by  limiting  the  discussion  to  conscription 
in  the  United  States,  the  task  will  be  greatly  simplified 
without  obviously  sacrificing  the  validity  cr  objectivity 
of  the  moral  arguments. 

An  analysis  of  conscription  from  the  American  perspec¬ 
tive  has  the  further  advantage  of  allowing  the  inquiry  to 
begin  v/ith  a  familiar  account  of  the  practice  of  conscrip¬ 
tion  as  It  has  developed  in  a  modem  democratic  state.  So, 
in  Chapter  One  I  will  get  some  meanings  clear,  outline  some 
notes  cf  historical  interest  and  from  then  sketch  what  I 


America.  In  Chapter  Two  I  will  go  on  to  show  why  I  think 

this  conception  is  false  and  why  conscription  is  not  morally 
justified  generally.  Finally,  in  Chapter  Three  I  will 
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CHAPTER  0 NR 

V/ar  and  Conscription  in  America 

Talk  of  conscription  among  political  and  military 
leaders  of  a  state  does  not  usually  crop  up  unless  there 
is  some  pressing  requirement  (real  or  imagined)  for  military 
manpower.  And  traditionally  such  a  requirement  and  the  dis¬ 
cussion  that  surrounds  it  becomes  most  pressing  when  a  state 
is  either  at  v/ar  or  in  imminent  danger  of  becoming  embroiled 
in  a  v/ar.  Successful  prosecution  of  a  v/ar,  even  in  this  age 
of  advanced  technology  and  strategic  nuclear  weapons,  demands 
sufficient  manpov/er  levels  and  pools  from  which  a  state  nay 
drav/  its  reserves.  Moreover,  the  capability  of  a  state  to 
respond  to  external  aggression  with  a  measured  and  propor¬ 
tioned  level  or  force  seems  to  make  the  requirement  for 
sufficient  conventional  forces  almost  axiomatic.  I  offer 
none  of  these  observations  as  a  justification  for  conscrip¬ 
tion,  but  rather  to  point  out  that  there  is  some  obvious 
linkage  between  a  state's  practice  of  conscription  and  the 
institution  of  war.  The  two  concepts  sometimes  are  offered 
as  somehow  inseparable,  though  it  is  immediately  clear  there 
is  no  necessary  connection  between  the  two.  Frequently  how- 
ev;’*,  citizens  are  offered  both  v/ar  and  conscription  on  the 
same  platter,  with  little  alternative  but  to  accept  both  or 
risk  perishing.  Some  of  this  sleight-of-hand  is  accomplished 
because  of  the  very  vagueness  of  what  is  meant  by  war. 
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"W ar,"  wrote  Clausev/itz,  "is  an  act  of  force. .  .which 
theoretically  can  have  no  limits.  Is  it  the  case  that  war 
Is  simply  an  act  of  force  as  Clausev/itz  asserts?  Certainly 
acts  of  force  come  readily  to  mind  when  speaking  of  war,  but 
doesn’t  v;ar  characteristically  involve  more  than  that?  Rather 
than  simply  an  act,  it  seems  to  be  a  state  of  affairs  that 
comes  to  exist  between  two  or  more  agents  or  agencies  which 
nay  or  may  not  involve  acts  of  force.  Consider  economic  or 
psychological  warfare.  It  is  not  clear  that  such  warfare 
either  entails  or  involves  any  acts  of  force  as  we  would  nor¬ 
mally  suppose  "acts  of  force"  means.  Ciausewitz*  definition 
of  war  may  be  illuminating  for  total  war  theorists,  but  I 
third;  it  is  inadequate  for  our  present  purposes,  for  it  does 
not  account  for  certain  kinds  of  warfare. 

In  Leviathan  Thomas  Hobbes  describes  the  state  of  na¬ 
ture  as  a  condition  of  war  in  which  ever;-  man  is  against  every 
man  "without  a  common  power  to  keep  them  all  in  awe  [.]"3 
Strictly  speaking,  Hobbes  is  not  giving  a  definition  of  war 
hare,  but  it  is  evident  that  he  regards  the  state  of  nature 
that  men  are  naturally  in  as  a  state  of  war.  And  it  is  a 
state  in  which  there  are  no  binding  moral  constraints  on  men. 
Hobbes  goes  on  to  say  that  the  nature  of  war  consists  in  a 

.  .  -  *  i  •  i  r  *  '  -  t-  —  „  .l  u  —  —  -  —  r  r~.  .  u  _  __ 

^  ^  r~)  7  *  T  ^  ^  ^  ’  ■  1  _  — 

the  use  of  force  itself.4  Hobbes’  description  of  war,  with 
its  emphasis  on  conflict  between  individuals,  is  undoubtedly 
a  reflection  of  his  obsession  with  the  problem  of  civil  war. 
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Kis  description  of  war  differs  narked ly  iron.  Ciausewitz'  in 
that  he  maintains  that  a  condition  of  war  can  exist  without 
any  acts  of  force  being  resorted  to;  the  r.ere  threat  of 
cr  disposition  to  use  force  is  quite  sufficient  for  Hobbes. 

Ana  while  his  definition  of  war  might  allow  for  economic, 
psychological,  and  other  types  of  warfare  as  v.-ell,  Hobbes* 
definition  also  seems  inadequate  since  he  does  not  include 
war  in  the  international  arena,  war  between  nation-states. 
There  is,  I  think,  a  real  sense  in  which  we  might  say  that 
two  individuals  are  at  war  with  one  another.  But  this  Hobbes- 
ian  sense  is  not  the  ordinary  conception  of  war  for  most  of 
us.  Nor  is  there  any  obvious  connection  between  this  Kobbes- 
ian  sense  and  the  state's  practice  of  conscription. 

Hobbes'  definition  of  war  may  be  more  useful  to  us  if 
applied  to  its  analogue  in  the  international  community,  the 
nation-state.  Although  Hobbes  does  not  speak  extensively 
about  war  -between  sovereigns,  it  is  clearly  his  view  that 
sovereigns  remain  in  the  state  of  nature  with  respect  to  each 
other*  Put  another  way,  on  Hobbes'  vie./,  sovereigns  remain  in 
a  state  cf  war  with  one  another.  This  seems  to  be  a  much  more 
plausible  view  if  v/e  give  emphasis  to  Hobbes*  point  that  it 
is  the  kncv/n  disposition  to  use  force  to  insure  self-preser- 

•  i —  wu.i  w  -  id*  v  o  '‘■i  ^  u  ^  —  vj  ■”  —  •  d-  — '  -*»  .  •  •  f  — (  ^ —  -  ■ —  *-*  —  * '  —  y  —  — -  - 

than  actual  combat  itself.  But  is  ever,  th i s  the  way  v;e  com¬ 
monly  regard  a  state  of  war  in  cur  ordinary  conception  of 
war?  Surely  not.  On  this  reading,  we  could  hardly  speak  of 


peace  and  make  sense  at  all.  war  seams  xc  be  a  condition 
that  involves  more  than  the  mere  disposition  to  use  force. 


There  may  always  be  a  potential  for  war  in  a  Kobbesian  sense, 
but  this  seems  to  be  different  from  what  we  mean  when  we  say 
two  states  are  at  war.  But  Hobbes  is  not  alone  in  holding  a 
somewhat  narrow  conception  of  war  in  the  sense  that  he  is 
concerned  primarily  with  men  in  the  state  of  nature. 

In  his  second  treatise  on  civil  government,  John  Locke 
describes  the  state  of  war  as  a  "state  of  enmity  and  destruc¬ 
tion"  in  which  one  man  has  a  settled  design  upon  another  man's 
life.-*  It  is  a  state  in  which  one  man  declares  "by  word  or 
action"  a  "settled  design  upon  another  man's  life,  [and  there¬ 
by  J  puts  him  in  a  state  of  war  with  him  against  whom  he  has 
declared  such  an  intention  [•]  "^  Like  Hobbes,  Locke  seems  to 
want  to  limit  his  conception  of  war  to  a  state  of  affairs 
which  exists  between  individuals.  But  unlike  Hobbes,  he  adds 
two  ether  points.  First,  it  is  quite  clear  that  a  state  of 
war  on  Locke’s  view  requires  some  clear  declaration,  either 
by  word  or  action.  Precisely  what  he  means  by  this  is  not 
entirely  clear,  but  -prima  facie,  his  claim  seems  to  be  false. 
History  is  replete  with  examples  of  wars  undeclared  in  word, 
the  most  recent  of  which  in  the  American  experience  is  per- 
h  : .  •  ;  •  ;■  '■  l t  ?r?.u  Vi'ar-  H  eel'’  ~~  ~  vy  :  e  ;.l  ■  '  m  to  b  ' 

a  little  more  problematic.  If  all  Locke  is  saying  here,  how¬ 


ever 


is  that  some  action  is  required  for  there  to  be  a  state 
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this  is  a  fairly  trivial  point  and  it  doss  net  shew*  that  war 
as  v:e  commonly  conceive  it  requires  sere  clear  ar.d  discern¬ 
ible  declaration  as  Locke  seems  to  indy. 

But  underlying  Locke’s  point  about  a  declaration,  v/hethe 
by  word  or  action,  is  a  second  and  more  important  point  for 
our  discussion.  Y/hat  Locke  seems  to  want  to  convey  in  sneak¬ 
ing  of  a  declaration  is  th.4-  notion  of  intention.  In  declarin 
by  word  or  action  that  v/e  have  some  design  cn  the  control, 
destruction,  or  enslavement  of  another,  we  are  illuminating 
an  intention  of  forcing  harm  on  them  in  some  way.  Y.'hat  is 
significant  about  Locke’s  view*  on  war  is  that  it  captures 
this  notion  of  intention  which  lies  behind  an  individual’s 
actions.  Similarly,  this  notion  of  intention  is  important 
in  war  between  nation-states  because  presumably  there  is 
some  intention  to  achieve  national  interests,  usually 
through  the  use  of  some  kind  of  force,  when  a  state  goes  to 
war.  There  is,  in  other  words,  some  clear  design  or  plan  to 
use  some  kind  of  force  to  bring  about  certain  desirable  ends. 
Though  he  speaks  of  a  disposition  to  use  force,  Hobbes  does 
not  speak  of  a  clear  intention  to  use  force  in  the  way  Locke 
does  and  it  seems  to  me  that  this  is  an  important  difference 
between  their  conceptions  of  war.  It  is  also  an  important 


■  -  •  rJ.,  -  } 
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that  states  adopt  (like  going  to  war)  are  surely  shaped  by 
national  interests  or  intentions.  Some  more  contemporary 
views  of  war  will  bring  us  back  to  this  notion  c:  intention 


shortly 


Several  contemporary  philosophers  have  strurrled  with  the 
problematic  conceptions  of  v;ar  that  Clause*!  r?.,  Hobbes  and 
Locke  articulated  and  have  produced  perhaps  mere  useful  con¬ 
ceptions  for  our  present  inquiry.  Joseph  I-largolis,  for 
instance,  describes  war  as  an  instrument  of  external  policy 
that  is  wielded  by  collective  entities  and  by  individuals  only 
derivatively  so.  And  Richard  Y/asserstror  characterizes  war 


as  something  which  takes  place  between  countries,  nation-state 


rather  than  lesser  groups  of  individuals.  Additionally,  he 


claims  that  wars  involve  the  use  of  a  variety  of  forms  of 

9 


violence  under  a  claim  of  right.  Finally,  Michael  Vt'alzer 
defines  war  as  a  "social  practice  in  which  force  is  used  by 
and  against  men  as  loyal  or  constrained  centers  of  states  and 
not  as  individuals  who  choose  their  own  enterprises  and  ac¬ 
tivities  ^  Each  of  these  definitions  of  war  is  instructive 
in  some  respect  and  although  I  do  not  have  tine  here  to  do  a 
comolete  analysis,  I  want  to  draw  on  each  conception  and  offer 
a  plausible  definition  of  my  own.  _ 

Yfs  might  say,  then,  that  war  is  a  state  of  affairs  exist¬ 
ing  between  collective  entities  in  which  the  use  of  force  is 
commonly  employed  as  an  instrument  of  external  policy.  In  ac- 


v,  e  v?  i  c  r. 


is  both  narrower  than  Clausewitz '  conception,  and  broader  than 
Locke's.  It  is  narrower  than  Clausewitz*  conception  because 
we  are  not  limiting  war  to  any  particular  a cos  cf  force. 


military  or  otherv/ise.  And  it  is  broker  than  Locke’s  con¬ 
ception  since  it  is  not  obvious  that  a  state  of  v.ar  requires 
any  declaration  of  the  sort  Locke  seems  to  imply.  Implicit 
in  this  definition  is  Locke's  notion  of  intentions,  for  if 
force  is  employed  as  an  instrument  of  external  policy,  then 
presumably  the  collective  agencies  wielding  such  force  have 
certain  interests  at  stake  and  intentions  in  mind.  One  may 
well  ask  how  collective  entities  (a  state,  for  instance)  might 
have  interests  and  intentions  in  perhaps  the  same  way  indi¬ 
viduals  have  interests  and  intentions.  I  do  net  think  this 
is  especially  problematic  for  this  conception,  for  we  surely 
do  speak  meaningfully  of  a  nation’s  national  interests,  goals 
and  intentions.  They  might  well  be  considered  as  the  collective 
intentions  and  interests  of  the  individuals  which  comprise  the 
nation  or  simply  the  intentions  of  its  leaders. 

Our  definition  of  war  allows  for  a  broad  range  of  possible 
kinds  of  war  as  well.  On  a  continuum,  of  sorts,  we  might  ima¬ 
gine  the  range  extending  from  fairly  non-violent  psychological, 
environmental,  and  economic  warfare  all  the  way  to  a  modern 
conception  of  Armageddon.  Falling  in  between  these  extremes 
would  be  police  actions,  civil  wars,  guerilla  movements  and 
other  forms  of  limited  warfare.  Such  a  continuum  may  classify 


But  there  are  other  criteria  for  classifying  wars  which  may  be 
more  important  to  us.  V/alzer,  for  instance  speaks  of  just  and 
unjust  wars,  defensive  and  aggressive  wars  and  wars  of  national 
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liberation.^  Each  of  these  distinctions  is  important  to  a 
discussion  of  the  morality  of  war  in  general,  but  they  are 
only  of  limited  importance  in  this  discussion  of  war  as  it 
affects  a  state’s  decision  to  conscript  for  military  service. 

At  this  point,  I  v/ant  to  suggest  that  the  term  "war"  can 
have  a  very  broad  range  of  legitimate  meanings  and  that  these 
meanings  do  not  always  correspond  to  our  common  conception  of 
war  as  it  exists  between  two  nations.  Both  the  amount  and  kind 
of  force  and  method  of  application  of  force,  as  well  as  the 
reasons  or  intentions  in  fighting  a  war  can  vary  greatly,  i 
want  to  further  suggest  that  this  kind  of  vagueness  is  what 
frequently  allows  citizens  to  be  "forced"  into  accepting  con¬ 
scription  right  along  with  "war".  The  tendency  has  been  to 
identify  "war"  with  "national  emergency"  or  "imminent  peril" 
and  in  the  American  experience  at  least,  this  is  a  much  strain¬ 
ed  identity.  One  would  be  hard  pressed,  I  think,  to  show  that 
the  Viet  Nam  War  from  America’s  perspective  was  a  case  of 
"national  emergency"  in  the  same  way  that  the  Japanese  attack 
on  Pearl  Harbor  in  1941  was  a  case  of  national  emergency.  The 
kinds  of  interests  and  intentions  seem  to  be  quite  different 
in  the  two  cases  and  I  think  such  differences  will  be  important 
in  considering  any  justification  of  conscription.  The  im- 

"national  emergency"  will  become  much  clearer  when  I  examine 
possible  grounds  for  justifiable  conscription  lying  outside  the 
notions  of  duty  and  obligation  in  Chapter  Three.  The  point  I 


want  to  make  here  is  that  "war"  and  "national  emergency'’  are 
not  synonymous  terms,  though  there  surely  have  been  cases  in 
vrhich  a  state  of  war  was  a  clear  national  emergency.  Having 
gotten  clearer  on  v/hat  we  mean  by  war,  we  need  to  be  sure  we 
have  a. firm  grasp  on  the  meaning  of  conscription,  as  well. 

••Conscription,”  as  it  relates  to  military  matters,  came 
into  popular  usage  during  the  Napoleonic  Campaigns.  Technical¬ 
ly,  the  term  meant  the  enrollment  by  lot  of  citizens  in  the 
military  service  of  the  state  with  provisions  for  procuring 
a  substitute  for  such  service.12  In  this  essay  no  such  mean¬ 
ing  is  intended.  Rather,  the  more  general  and  contemporary 
meaning  of  conscription  as  compulsory-  enlistment  for  military- 
service  by  the  state,  has  been  adopted.  This  particular  mean¬ 
ing  has  been  adopted  for  several  reasons.  First,  under  current 
laws  citizens  have  no  option  to  procure  a  substitute  for  mili¬ 
tary  service.  Second,  I  do  not  wish  to  address  the  separate 
problem  which  deals  with  the  manner  in  which  the  state  justly 
or  unjustly  distributes  the  burdens  of  compulsory  service  once 
-the  decision  to  conscript  has  been  settled 'on.  These  are  inter¬ 
esting  issues  worthy  of  examination,  but  for  the  present  I 
leave  them  aside  to  pursue  our  main  line  of  inquiry,  which  may 
profitably  begin  with  a  historical  sketch  of  American  con- 

Conscription  in  America  has  enjoyed  little  popular  ac¬ 
claim  since  its  introduction  during  the  American  Civil  V/ar. 

The  concept  of  a  large  standing  army  was  an  anathema  to  the 
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of  America's  founding  statesmen  and  yet  it  v;as  equally 


minds 

clear  that  some  mechanism  had  to  be  found  to  secure  the 
common  defense.  In  The  Federalist Hamilton  argued  per¬ 
suasively  for  centralized  federal  control  of  the  various 
states'  militia  forces  in  time  of  v;ar  or  national  emergency. 
Consequently,  reliance  for  common  defense  was  placed  on 
militia  forces  raised  by  the  separate  states,  with  a  small 
standing  cadre  of  regular  forces  to  can  frontier  outposts. 

Yet  little  was  said  about  how  the  states  might  go  about  rais¬ 
ing  their  militia  forces  and  no  popular  discontent  surfaced 
concerning  conscription  until  the  draft  riots  of  I863  in  New 
York. 


United  States  participation  in  both  v.'orld  wars  and  the 
Korean  conflict  necessitated  compulsory'  conscription  to  meet 
manpower  requirements.  In  spite  of  some  scattered  unpopular¬ 
ity,  patriotic  zeal  carried  the  day  and  gave  increased  cred¬ 
ibility  to  the  view  that  compulsory  military  service  was  a 
citizen's  duty  or  obligation.  Conscription  in  America  ended 
after  World  War  II,  but  only  for  a  short  time.  It  was  rein¬ 
troduced  in  1948  as  a  response  to  what  was  perceived  to  be 
communist  expansionism.  Tnis  is  significant  because  it  mark¬ 
ed  the  first  tire  conscription  continued  as  a  practice  in 


1.  T-  rm-'r- 
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the  19503  and  lybos  largely  unopposed  until  conscription  rates 
dramatically  increased  during  ire  late  lyoOs  in  response  to 

to  prosecute  the  war  in  Viet  Nam. 


America's  need  for  manpower 


oolitical  leaders 


Popular  resentment  finally  forced  incumbent 
to  drop  conscription  as  a  national  policy  in.  1973. 

What  I  think  is  useful  about  this  brief  historical  over¬ 
view  is  that  it  sketches  the  rise  and,  to  some  extent,  the 
fall  of  v/hat  I  will  suggest  is  the  traditional  conception  of 
conscription  in  America.  This  conception  has  its  strongest 
philosophical  roots  in  the  Lockean  theory  of  government  by 
consent.  On  this  view,  a  citizen  of  the  state  acquires 
certain  obligations  or  duties  when  he  either  expressly  or 
tacitly  enters  into  a  political  contract  or  compact.  More¬ 
over,  given  that  one  of  the  primary  functions  of  the  state  is 
to  preserve  and  safeguard  the  life,  liberty  and  property  of 
its  citizens,  it  seems  only  natural  te  suppose  that  each 
citizen  has  an  obligation  to  do  his  part  to  secure  the  common 
defense  i,f  called  by  the  state  to  dc  so.  This  Lockean  view 
of  the  obligations  of  citizenship  in  the  modern  democratic 
state  seems  to  have  been  and  continues  to  fee  the  most  popular 
philosophical  defense  of  conscription  that  is  offered,  in 
times  both  of  v/ar  and  peace.  Certainly,  the  intuitive  con¬ 
victions  that  most  citizens  have  about  the  obligations  of 
citizenship  (which  seem  to  be  grounded  in  this  Lockean  philo¬ 
sophical  view)  are  v/hat  sustained  America  through  both  world 

gaticns  to  serve  the  state  obtain  at  all  times  (even  during 
peacetime)  seems  to  be  the  most  compelling  defense  of  peace¬ 
time  conscription.  Hence,  on  the  eve  of  America's  entry  into 


World 


War  I,  Army  Chief  of  Staff 


Gere 


1 


o 


rai  Leonard  Vi'ood  re¬ 


marked  , 

There  is  no  reason  v/hy  one  group  of  the  population 
should  assume  that  another  group  is  going  to  volun¬ 
tarily  perform  their  military  duties.  The  obligation 
to  military  service  is  universal.  It  is  a  tax  upon 
v/hich  all  others  depend,  and  a  nation  which  fails  to 
recognize  this  prepares  for  its  own  downfall.^ 

Wood’s  failure  to  make  a  distinction  between  duties  and  obli¬ 
gations  aside,  his  comment  appears  to  articulate  the  prevail¬ 
ing  feeling  among  citizens  of  the  state,  both  then  and  now. 


But  the  philosophical  roots  of  such  third-ring  go  far  deeper 

than  Locke’s  theory  of  government  by  consent.  Plato  records 

well  in  the  Crito  the  Socratic  view  of  a  citizen’s  obligations 

to  the  state.  In  response  to  Crito’s  urgings  to  flee  Athens 

and  escape  sure  death,  Socrates  replies  (personifying  the  Laws), 

And  if  it  [the  state]  leads  you  out  to  war,  to  be 
v/ounded  or  killed,  you  must  comply,  and  it  is  right 
that  you  should  do  so...3oth  in  war  and  in  the  la w 
courts  ana  everywhere  else  you  must  do  whatever  your 
city  and  your  country  command ....  [v]  e  have  brought 
you  into  the  world  and  reared  you  and  educated  you, 
and  given  you  and  all  your  fellow  citizens  a  share 
in  all  the  good  things  at  our  disposal. . .if  any  of 
you  stands  his  ground  when  he  can  see  how  we  admin¬ 
ister  justice  and  the  rest  of  our  public  organiza¬ 
tion,  we  hold  that  by  so  doing  he  has  in  fact  un¬ 
dertaken  to  do  anything  that  we  tell  him.  5 


Socrates  appears  to  be  offering  two  different  arguments  to 
justify  his  view  that  citizens  have  certain  political  obli- 

cipates  Locke’s  theory  of  tacit  consent,  for  Socrates  indi¬ 
cates  that  by  remaining  within  the  political  jurisdiction  of 
the  state,  the  citizen  gives  his  tacit  consent  to  obey  the 


1? 


state.  That  is,  the  citizen  conser.sually  otliratss  himself. 

The  other  argument  seems  to  rest  on  a  principle  of  gratitude. 
Socrates  is  clearly  implying  that  by  accepting  the  benefits 
the  state  provides,  each  citizen  becomes  obligated  out  of 
gratitude,  to  obey  and  serve  the  state  whenever  called  upon 
to  do  so,  at  least  within  reason.  (The  demands  of  the  state 
should  not  be  out  of  proportion  to  the  benefits  received.) 

Under  this  conception,  the  state  commonly  provides  the  bene¬ 
fits  of  rule  of  law,  police  protection  and  protection  from 
foreign  invasion  as  we 11  as  others,  and  the  citizen  in  turn 
is  obligated  to  serve  on  juries,  obey  the  law  ana  serve  in 
defense  of  the  state  when  called  on  to  do  so. 

Both  of  these  arguments  have  a  measure  of  plausibility 
and  persuasiveness  about  them  that  seems  undeniable*  This  per¬ 
suasive  flavor  may  well  account  for  the  widespread  acceptance 
of  the  traditional  conception  of  conscription  in  America.  For 
it  seems  clear  that  the  traditional  conception  of  a  citizen's 
military  obligations  or  duties  to  the  state  rests  on  one  or 
both  assumptions  implicit  in  that  traditional  conception.  Those 
assumptions  might  be  stated  as: 

(1)  a  citizen  has  an  obligation  to  serve  the  state  because 
he  either  tacitly  agreed  to  or  because  the  state  has  pro¬ 
vided  benefits  to  him;  and 


to  serve  the  state  when  called  on  to  co  so. 

One  or  both  of  these  assumptions  appears  to  serve  as  the 
cipal  support  for  arguments  seeking  to  justify  the  state 


prin- 

’  s 


practice  of  coercive  interferer.ee  ir.  the  for:.:  of  conscription. 
Cr.e  has  only  to  listen  with  moderate  attention  to  advocates 
of  conscription  to  hear  the  words  "duty"  ar.d  "obligation"  in¬ 
voiced  with  both  fervor  and  sincerity  to  see  that  this  is  so. 

Host  of  us,  I  believe,  have  some  intuitive  feelings  that 
this  traditional  conception  of  political  obligation  to  the 
state  is  either  correct  or  at  least  justifiable.  In  part,  this 
feeling  accounts  for  our  belief  that  the  state  is  justified  in 
conscripting  citizens  for  military  service,  at  certain  times 
at  least.  But  what  times?  Again,  the  unrefined  distinction 
that  quickly  comes  to  mind  is  that  between  cases  involving 
war  or  imminent  war  and  cases  in  which  there  is  relative  peace. 
But  as  I  have  already  suggested,  the  refined  distinction  that 
should  concern  us  is  the  distinction  between  cases  in  which 
the  state’s  survival  is  clearly  at  state  and  cases  when  it  is 
not.  While  seme  would  hold  that  the  state  is  thoroughly  jus¬ 
tified  in  conscripting  citizens  at  any  time,  most  of  us  prob¬ 
ably  feel  that  conscription  i_s  justified  during  a  national 
emergency,  but  feel  less  sure  about  the  practice  during  peace¬ 
time.  The  feeling  that  the  state  i_s  justified  in  exercising 
coercive  interference  in  the  lives  of  its  citizens  during  na¬ 
tional  emergencies  or  war  time  may  be  what  leads  many  to  believe 

time . 

It  is  certainly  true  that  this  traditional  conception 
I  sketch  is  not  accepted  by  everyone,  but  I  think  it  fair  to 
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If  the  sketch  of  the  traditional  conception  of  conscrip¬ 
tion  in  America  offered  in  Chapter  Cne  is  accurate  and  con¬ 
vincing,  then  any  attempt  to  show  that  this  conception,  is 
false  should  probably  begin  by  examining  the  two  major  as¬ 
sumptions  which  support  the  view.  If  the  assumptions  which 
support  the  traditional  conception  of  conscription  could  be 
shown  to  be  false,  then  we  could  conclude  that  conscription 
by  the  state  cannot  be  justified  on  the  grounds  that  military 
service  is  an  obligation  or  duty  of  the  citizen.  Recall  that 
the  two  major  assumptions  underlying  the  traditional  view  of 
conscription  are: 

(1)  a  citizen  has  an  obligation  to  serve  the  state  because  he 
either  tacitly  agreed  to  or  because  the  state  has  provided 
benefits  to  him;  and 

(2)  a  citizen  has  a  natural  duty  (not  grounded  in  benefaction) 
to  serve  the  state  when  called  on  to  do  so. 

And  the  question  of  whether  citizens  have  an  obligation  or 
duty  to  serve  in  the  armed  services  of  the  state  ultimately 
turns  on  the  larger  issue  of  whether  citizens  have  any  polit¬ 
ical  obligations  or  duties  at  all.  The  two  assumptions  of  the 
traditional  conception  of  conscription  explicitly  affirm  that 

as  it  may  seem,  I  believe  these  assumptions  are  highly  ques¬ 
tionable  at  best  and  probably  false. 

The  attempts  by  both  classical  and  contemporary  politi- 
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cal  philosophers  to  establish  the  moral  basis  f 
of  political  obligation  are  numerous.  Ir.  the  - 
theory  in  the  tradition  of  Locke  and  Rousseau  h 
most  persuasive  of  these  attempts  and  this  suoc 
ly  reflected  in  the  widespread  acceptance  of  as 
ox  the  traditional  conception  of  conscription  v» 
that  a  citizen  has  an  obligation  to  serve  the  s 
he  either  tacitly  consented  to  or  because  the  s 
vided  benefits  to  him.  Socrates’  remarks  in  th 
ly  suggest  a  consent  theory  of  political  cbliga 
as  an  account  appealing  to  gratitude,  Rune's  v 
cal  obligation  broadly  appear  to  endorse  the  pr 
utility  as  the  true  ground  of  political  cell  gat 
recently,  the  principle  of  fairness  and  a  r.atur 
justice  have  been  offered  by  John  Rawls  as  the 
legitimate  political  obligation.  To  cate  these 
are  the  only  plausible  candidates  that  have  bee 
the  ground  of  political  obligation  and  each  has 
or  points  in  its  favor.  Two  of  the  five  thscri 
the  utilitarian  account  and  Rawls*  natural  cuty 
appear  to  be  versions  of  assumption  (2) ‘of  the 
conception  of  conscription.  That  is,  as  acceur. 

grounded  in  benefaction,  to  serve  in  the  armed 
state,  and  more  generally,  to  support  and  obey 
ment.  The  three  remaining  accounts  of  politic- 


or  the  bonds 
ain,  consent 
as  been  the 
ess  is  certain 
sumption  (1) 
rich  holds 
fate  because 
tate  has  pro- 
e  Crito  clear- 
tion  as  well 
lews  on  politi' 
ir.ciple  of 
ion.  More 
al  duty  of 
grounds  of 
five  views 
r.  offered  as 
some  point 
es  in  question 
of  justice, 
traditional 
ts  of  politi- 

forces  of  the 
our  own  govern 
.1  obligation 


23 


are  versions  of  assumption  (1)  ana  each  account  claims  citi¬ 
zens  are  tied  to  their  political  institutions,  ar.d  morally 
obligated  to  serve  in  the  armed  forces  if  called,  by  appeal¬ 
ing  to  the  notion  of  benefaction. 

However,  I  believe  it  can  be  shown,  that  each  theory  fails 
to  give  an  adequate  account  of  political  obligation  for  most 
citizens.  Showing  in  detail  why  each  of  these  theories  fails 
to  establish  adequately  the  bonds  of  political  obligation 
would  be  an  immense  and  undesirable  task,  considering  the 
scope  of  this  essay.  But  since  the  problem  of  political  obli¬ 
gation  is  central  to  the  issue  of  the  justification  of  con¬ 
scription,  the  problem  demands  attention.  So  I  intend  to 
briefly  sketch  what  I  think  is  a  decisive  argument  against 
each  of  the  five  theories  in  question.  I  will  consider  utili¬ 
tarianism  and  the  natural  duty  c:  justice  first,  inasmuch  as  I 
believe  they  offer  the  least  plausible  accounts  of  political 
obligation.  In  the  second  half  of  Chapter  Two  I  will  examine 
the  principles  of  fairness,  gratitude  and  consent  as  the  possi 
ble  grounds  of  political  obligation.  Before  moving  to  this 
task  however,  two  preliminary  matters  deserve  mention.  One 
involves  my  assumption  of  a  Lockean  conception  of  natural 
rights;  the  other  deals  with  the  criteria  for  a  successful 


In  examining  the  problem  of  conscrip -sen,  I  assume  a 
Lockean  conception  of  natural  rights  similar  to  the  concep¬ 


tion  Nozick  accepts  in  Anarchy,  State,  and  Utopia  ,  though  I 
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am  r.ot  sure  I  would  go  the  whole  way  with  czick  on  this 

point.  According  to  Locke,  the  law  of  nature  recuires  that 

"no  one  ought  to  harm  another  in  his  life,  health,  liberty, 

2 

or  possessions."  There  are  other  points  Locke  makes  con¬ 
cerning  an  agent's  natural  rights,  but  this  remark  seems  to 
capture  the  core  of  his  conception  of  rights.  This  conception 
of  natural  rights  seems  to  flow  quite  naturally  from  our  ordi¬ 
nary  conception  of  moral  agency.  To  be  a  moral  agent  suggests 
that  an  individual  is  a  rational  and  purposive  being.  What 
is  distinctive  about  such  agency  is  the  agent's  ability  to 
adopt  and  pursue  a  life  plan  of  his  own  choosing  and  this  re¬ 
quires  a  certain  sphere  of  freedom,  to  choose  the  life  plan  and 
act  so  as  to  realize  its  goals  or  ends.  The  agent's  freedom 
is  essentially  unrestrained  to  the  extent  that  his  choosing 
and  acting  are  compatible  with  the  agency  of  others.  And  the 
assumption  implicit  in  this  conception  of  moral  agency  is  that 
ran  is  bound  only  by  natural  moral  b  orva 3  until  he  commits  him¬ 
self  to  further  institutional  ties.  This  assumption  does  not 
appear  to  be  obviously  objectionable. 

A  second  preliminary  matter  concerns  the  criteria  for  a 
successful  account  of  political  obligation.  Presumably,  a 
successful  account  of  political  obligation  will  be  an  accurate 
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of  the  special  moral  tie  citizens  have  ar.d  if  it  correctly 


identifies  as  politically  bound  those  individuals  having  the 

3 

required  moral  ties. 


That  is,  it  will  be  an  accurate  account 


if  it  uses  valid  principles  and  correctly  identifies  as  bound 
those  individuals  falling  within  toe  scene  ci  those  orinciples. 
Additionally,  an  account  will  not  be  complete  unless  it  iden¬ 
tifies  as  bound  all  those  who  are  bound;  unless  the  account 
covers  all  bound  persons,  it  cannot  be  considered  an  adequate 
account  of  political  obligation.^  So  an  account  can  fail  to  be 
an  adequate  account  if  it  is  inaccurate  or  incomplete.  Finally, 
an  account  of  political  obligation  is  successful  if  it  explains 
the  moral  requirement  a  citizen  has  to  obey  his  particular  po¬ 
litical  institutions. ^  This  criterion  is  important  because  it 
captures  the  essence  of  v;hat  a  political  obligation  is:  a  moral 
tie  to  one's  own  country  of  residence.  If  an  account  of  po¬ 
litical  obligation  is  not  particular  in  the  sense  that  it  does 
not  explain  the  moral  bonds  individuals  have  to  their  own 
country  of  residence,  then  it  fails  as  an  adequate  account  of 
political  obligation,  though  it  may  be  an  account  of  something 
else.  Failure  to  satisfy  any  one  of  these  conditions  will 
indicate  that  the  account  of  political  obligation  in  auestion 
is  an  unsuccessful  account.  Each  of  the  five  accounts  under 
consideration  as  the  possible  ground  for  political  obligation 
will  be  examined  in  turn  with  these  criteria  in  mind.  I  begin 
with  what  I  think  is  the  least  plausible  account,  utilitarian- 


Kune's  view  of  utility  as  the  ground  for  political  obli¬ 
gation  (or  allegiance,  as  he  calls  it)  seems  to  be  a  fair  rep¬ 
resentation  of  a  utilitarian  theory  of  political  obligation. 
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though  it  is  a  nor.- maxi  mi  zing  form  of  utilitarianism.  In 

such  a  theory  the  utilitarian  would  hold,  that  the  moral 

bonds  of  political  obligation  derive  from  the  utility  to 

be  realized  by  supporting  and  obeying  the  extant  political 

institutions  of  one's  country  of  residence.  Hume ,  for 

instance,  v/rites  in  the  Enquiry: 

It  is  evident  that,  if  government  were  totally 
useless,  it  could  never  have  place,  and  that 
the  sole  foundation  of  the  duty  of  allegiance 
is  the  advantage  v/hich  it  procures  to  society 
by  preserving  peace  and  order  among  mankind. 

Broadly,  v/hat  Hume  is  saying  is  that  citizens  have  political 
obligations  or  duties  to  obey  their  government  because  it  is 
generally  useful  to  do  so. 

Nov/  without  v/anting  to  lock  horns  with  advocates  of 
utilitarian  theory  over  its  adequacy  as  a  moral  theory  or  to 
give  a  complete  discussion  of  utilitarianism  generally,  I 
want  to  assert  that  I  think  it  clearly  fails  to  give  an 
account  of  political  obligation  of  the  sort  specified  for 
two  good  reasons.  In  the  first  place,  if  we  accepted  a  utili¬ 
tarian  account  of  political  obligation,  we  would  be  committed 
to  the  view  that  it  is  sometimes  right  to  obey  our  government 
and  sometimes  not,  depending  on  whether  obeying  in  a  particu¬ 
lar  instance  would  produce  on  balance  more  general  happiness 
than  not  obeying.  Even  v/ith  rules  or  rules  of  thumb,  the  utili¬ 
tarian  is  ultimately  required  to  consult  the  single  principle 
of  utility  for  the  prescriptive  force  in  his  judgments.  Sec¬ 
ondary  principles,  like  those  v/e  will  consider  in  the  second 


half  cf  tnis  chapter,  cannot  pro vice  the  requisite  pre¬ 
scriptive  force  for  the  utilitarian.  ?.uie  utilitarianism 

is  inadequate  for  other  reasons  and  is  even  less  plausible 

7 

than  a  pure  act-utilitarian  view  of  political  obligation. 

A  second  obvious  problem,  for  the  utilitarian  concerns 
tha  requirement  for  a  political  bond  to  be  particular  in  the 
way  v/e  described  earlier.  How  can  a  utilitarian  account  of 
our  political  obligations  explain  why  it  is  v/e  have  political 
obligations  to  our  particular  state  of  residence?  On  the 
utilitarian  account  v/e  seem  to  be  committed  to  obeying  any 
government  as  long  as  the  interests  cf  utility  are  realized. 

Ve  would  be  committed  to  supporting  foreign  governments,  if 
so  doing  was  iri  the  interests  of  maximizing  utility  and  this 
is  just  not  a  political  obligation,  whatever  else  it  may  be. 
The  peculiar  moral  bond  to  support  and  obey  our  own  govern¬ 
ment  is  clearly  lacking  on  this  view.  The  utilitarian  may 
argue  that  utility  will  in  fact  always  favor  supporting  one’s 
own  government,  but  it  is  difficult  to  sea  how  such  a  view 
could  be  defended.  It  seems  to  me  that  both  of  these  points 
weigh  heavily  against  a  utilitarian  account  of  political 
obligation  and  render  it  an  implausible  account.  Another 
account  which  faces  a  similar  problem  with  this  "particularity 
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In  A  Theory  of  Justice  Rawls  holds  that  the  natural  duty 
of  justice  is  what  binds  citizens  to  support  the  political 
institutions  of  their  country.  Unlike  obligations,  which 


cf  justice 
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arise  from  special  relationships ,  the  natural  duty 
binds  each  individual  irrespective  cf  his  volur.tarv  acts. 
Rawls  writes. 


From  the  standpoint  of  the  theory  of  justice,  the 
most  important  natural  duty  is  that  to  support  and 
•to  further  just  institutions.  This  duty  has  two 
parts:  first,  we  are  to  comply  with  and  to  do  our 

share  in  just  institutions  when  they  exist  and  apply 
to  us;  and  second,  we  are  to  assist  in  the  establish¬ 
ment  of  just  arrangements  when  they  do  not  exist Q  9 

So  on  Rawls*  view,  it  is  the  natural  duty  cf  justice  that 

morally  binds  us  to  support  our  own  political  institutions 

when  they  are  just  and  apply  to  us.  And  this  is  not  a  special 


obligation  which  only  some  have,  it  is  a  natural  duty  which 
applies  to  all  individuals  equally.  Rawls*  natural  duty  ac¬ 
count  of  political  obligation  seems  to  be  both  accurate  and 
complete  in  its  application  as  our  criteria  for  a  successful 
account  require.  But  there  are  some  serious  difficulties 
with  his  account  as  well. 


A  first  difficulty  concerns  what  Rawls  means  by  ir.stitu- 

10 


tions  that  '’apply  to  us".~  Y.’hich  institutions  “apply  to  us" 
and  in  what  sense  do  they  apply  to  us?  If  Rawls  has  In  mind 
as  institutions  that  apply  to  us  these  which  exercise  politi¬ 
cal  authority  or  control  over  the  region  or  territory  in  which 
we  happen  to  reside,  then  it  is  not  clear  that  there  is  anythin 
rrrap.v  significant  about  an  irsti *~:ti cn * s  accl*-ir~  to  us  in. 
this  way.  Rawls  seems  to  be  saying  that  there  is  an  important 
moral  difference  between  institutions  wmor.  appj.y  zo  us  and 
those  which  do  not.  But  what  special  duty  is  there  to  comply 
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v/Ith  institutions  which  apply  to  us  ir.  a  territorial  sense? 
There  appears  to  be  none.  This  territorial  sense  of  "apply 
tc  us"  can  be  contrasted  with  a  stronger  sense  in  which  sor.e 
performative  act  on  our  part  entails  the  institution's  apply¬ 
ing  to  us.  Examples  of  these  acts  are  promising,  consenting 
and  accepting  benefits  under  a  scheme  of  fair  play.  But  such 
acts  are  the  kinds  of  acts  that  generate  obligations  by  virtue 
of  the  special  relationship  that  the  individual  has  voluntari¬ 
ly  entered  in  to.  And  this  stronger  sense  of  "apply  to  us" 
does  show  a  moral  difference.  Rawls,  however,  cannot  have  it 
both  ways;  either  there  is  nothing  morally  significant  about 
"apply  to  us"  or  all  the  moral  work  in  Rawls'  natural  duty  of 
justice  account  of  political  obligation  is  dene  by  other  moral 
principles  which  apply  to  us  by  virtue  of  our  voluntary  per¬ 
formative  acts  without  reference  to  justice. 

But  a  further  question  is  t.nis:  '<>' r.y  should  we  support 
only  those  just  institutions  which  "apply  to  us"?  The  natural 
duty  of  justice,  more  naturally  interpreted,  would  seem  to 
bind  us  to  support  all  just  institutions  wherever  they  are. 

It  would  appear  that  political  institutions  applying  to  us 
in  the  territorial  sense  is  simply  a  practical  rather  than 
moral  reason  for  supporting  those  particular  just  institutions. 


account  cannot  establish  the  peculiar  moral  bond  we  have  to 
support  and  comply  with  cur  owr.  political  institutions.  The 
way  in  which  Rav/ls  tries  to  gem  xhe  special  m'oral  tie  to  our 


3< 


own  political  institutions  is  through  having  the  institutions 
"apply  to  us"  in  some  unclear  way,  and  this  is  a  doubtful 
course  at  best.  The  natural  duty  of  justice  does  not,  then, 
particularize  the  moral  requirement  as  v,'e  require  and  so  must 
also  fail  as  an  adequate  account  of  political  obligation. 

So  far,  v/e  have  considered  utilitarianism  and  Rawls'  na¬ 
tural  duty  of  justice  as  tv/o  possible  grounds  for  the  moral 
duty  to  support  and  comply  with  the  political  institutions  of 
one's  country  of  residence.  Both  of  these  accounts  of  polit¬ 
ical  obligation  are  versions  of  assumption  (2)  of  the  tradi¬ 
tional  conception  of  conscription,  which  holds  that  citizens 
have  some  special  duty,  not  grounded  in  benefaction,  to  obey 
their  government.  But  we  have  seen  that  both  of  these  accoun 
fail  mainly  because  they  cannot  meet  the  requirement  for  an 
account  of  political  obligation  to  be  particular  in  the  sense 
v/e  require.  That  is,  neither  account  can  adequately  establish 


the  special  moral  tie  an  individual  has  to  his  own  political 
institutions.  And  they  fail  on  particularity  because  neither 
account  involves  a  special  transaction  or  relationship  which 
commits  the  individual  to  a  special  moral  tie  to  his  govern¬ 
ment.  In  the  remainder  of  this  section  I  will  consider  the 
principles  of  fair  play,  gratitude,  and  consent,  in  turn,  as 
-r **-  n  r. e  ~ -‘.tie  rTO’-pf  of  no !.*.t  * cal  r h ’ T  m i  \ o ~  for  cit im 

in  a  democratic  state.  Each  account  appeals  in  some  way  to 
the  notion  of  benefaction  ar.d  each  is  an  obligation-centered 
(rather  than  duty-centered}  account  that  is  persuasive  in  its 


« 
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own  right.  This  appeal  to  benefaction  is  v;r.a;  acccurts 
for  the  initial  plausibility  cf  each  viev;  ar.i  establishes 
the  particular  moral  tie  v;e  are  seeking,  but  as  I  hope  to 
she-.-,  each  account  is  ultimately  inadequate  as  the  ground 
of  political  obligation  for  other  reasons. 

V/e  have  already  discussed  John  Rawls*  view'  that  the  na¬ 
tural  duty  of  justice  is  what  binds  citizens  to  their  politi¬ 
cal  institutions  and  v/e  have  found  that  account  lacking.  But 
Rawls  also  uses  a  slightly  modified  version  of  H.L.A.  Mart's^ 
principle  of  fairness  in  A  Theory  of  Justice  as  a  supplemental 
ground  of  political  obligation.  Rav/ls,  it  will  be  remembered, 
claims  that  the  fundamental  ground  of  political  obligation  for 
all  citizens  is  the  natural  duty  to  support  and  further  just  insti¬ 
tutions.  But,  in  addition  to  the  natural  duty  of  justice,  citi¬ 
zens  can  become  bound  to  political  institutions  under  the  prin¬ 
ciple  of  fair  play  according  to  Rav/ls.  He  says,  for  example, 

I  shall  try  to  use  this  principle  (cf  fair  play)  to 
account  for  all  requirements  that  are  obligations  as 
distinct  from  natural  duties.  This  principle  holds 
that  a  person  is  required  to  do  his  part  as  defined 
by  the  rules  of  an  institution  when  two  conditions 
a re  met:  first,  the  institution  is  just  (or  fair), 
that  is,  it  satisfies  the  two  principles  of  justice; 
and  second,  one  has  voluntarily  accepted  the  benefits 
of  the  arrangement  or  taken  advantage  of  the  epoor- 
tunities  it  offers  to  further  one's  interests. 13 

Under  this  principle  citizens  become  obligated  to  do  their 

part  in  a  cooperative  scheme  because  they  have  accepted  the 

benefits  of  the  cooperative  enterprise  or  have  simply  taken 

advantage  of  the  opportunities  the  scheme  offers.  Thus,  cit- 
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izens  become  politically  bound  if  they  accent  cr.e  benefits 
of  government  or  take  advantage  cf  its  ccrcrtur.icies.  I 
should  make  it  clear  here  that  Rawls  notes  in  his  discussion 
of  the  principle  of  fairness  in  A  Theory  cf  Justice  that  few 
citizens  will  have  the  kinds  of  political  obligations  gener¬ 
ated  under  a  principle  of  fairness.  He  argues,  for  example, 
that  those  who  gain  political  office  and  take  advantage  of 
the  opportunities  offered  under  a  constitutional  system  will 
be  bound  more  tightly  (under  the  principle  of  fairness)  than 
most  ordinary  citizens. ^  All,  of  course,  will  be  bound  by  the 
natural  duty  of  justice,  but  only  those  who  commit  themselves 
or  clearly  benefit  from  the  scheme  of  social  cooperation  are 
tied  by  the  principle  of  fairness.  Having  seer,  that  Rawls* 
natural  duty  of  justice  fails  as  an  adequate  account  of  politi¬ 
cal  obligation,  it  remains  to  be  seen  whether  the  principle  of 
fairness  as  Rawls  formulates  it  is  any  mere  successful. 


It  may  be  observed  that  for  the  principle  of  fairness 
(or  fair  play)  to  be  appropriate  as  a  suitable  ground  of  politi¬ 
cal  obligation,  political  institutions  must  be  regarded  as  co¬ 
operative  schemes  on  quite  a  large  scale  in  which  citizens  are 
thought  to  stand  in  a  cooperative  relationship  with  one  another, 
each  doing  his  part  and  accepting  the  benefits  cf  their  mutual 
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principle  of  fairness  arises  as  a  result  o:  the  special  re¬ 
lationship  that  exists  between  the  cooperating  members.  Notice, 
that  for  the  principle  of  fairness  to  be  applied  correctly,  the 
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moral  ■ties  must  be  viewed  as  existing  bef-eer.  the  -embers 
participating  in  the  cooperative  scheme;  ir.  mis  case,  the 
citizens  of  the  country*.  So  considered,  it  seems  to  give  a 
general  enough  account  of  political  bends.  And  on  ?. awls’ 
account,  acceptance  of  benefits  under  a  scheme  is  what  quali¬ 
fies  a  citizen  as  a  participant  in  the  scheme  and  obligates 
him  to  do  his  share  by  complying  with  the  rules.  Initially, 
this  appears  to  be  a  very  plausible  account  of  political  obli¬ 
gation,  for  it  appears  to  be  true  that  most  of  us  have  accepted 
benefits  provided  by  political  institutions. 

Here  it  seems,  however,  that  there  is  a  distinction  worth 

making  between  the  acceptance  of  benefits  and  the  mere  receipt 

of  benefits.  V/hat  is  it  to  accept  benefits?  Active  acceptance 

seams  to  entail  wanting  the  benefit  or  seeking  it  out  and 

1 ' 

getting  it  when  it  is  availaore  or  offered.  ^  Alternatively, 
accepting  benefits  could  mean  receiving  benefits  with  the  clear 
understanding  that  the  benefits  are  the  product  of  the  coop¬ 
erative  labors  of  others  and  are  not  free  in  any  sense.  Most 
of  us  certainly  receive  some  benefits  from  political  insti¬ 
tutions,  but  I  think  it  is  implausible  tc  say  that  we  active¬ 
ly  accept  these  benefits  in  either  sense  of  '’accept"  just 
mentioned.  Most  of  the  benefits  we  do  receive  are  benefits 


to  all  of  us  whether  we  wish  them  to  be  or  not.  Rule  of  law, 
police  protection,  and  protection,  of  the  armed  forces  are 
three  such  benefits  commonly  provided  by  governments.  From 
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this  it  seems  clear  that  most  of  these  ur.=  voidable  benefits 
are  not  genuine  cases  of  active  acce stance  cf  benefits  at  al 

Further,  most  people  believe  (or  at  least  feel)  that 
benefits  like  joolice  protection  and  military  defense  are 
benefits  which  are  purchased  with  tax  money.  As  a  result, 
tax  payments  are  characteristically  considered  as  payments 
given  in  return  for  the  benefits  of  government,  with  little 
thought  that  they  might  be  payments  to  and  from  other  citize 
who  are  considered  as  participants  in  a  cooperative  scheme. 
This  is  significant  because  when  citizens  regard  the  benefit 
as  services  purchased  from  the  government  through  taxes,  it 
indicates  that  they  do  not  regard  the  benefits  in  question  i 
the  right  way  for  them  to  be  considered  as  products  of  a  co¬ 
operative  scheme  and  generative  cf  obligations,  hence,  if 
citizens  do  not  regard  the  benefits  of  government  in  the  rim 
way,  there  can  be  no  cooperative  scheme  in  force  which  moral 
binds  citizens  to  do  their  part.  Ir.  shore,  it  is  not  clear 
that  the  principle  of  fairness  applies  in  the  way  haw Is  thin 
it  does. 

Finally,  it  does  not  seen  at  ail  plausible  to  think  of 


our  political  institutions  as  schemes  of  cooperation  into 
which  we  have  voluntarily  entered.  Most  cf  us  are  born  into 


are,  in  a  sense,  just  dropped  into  such  schemes,  in  fact, 
most  of  us  simply  have  no  choice  in  tns  r.acoer  a  no  tne  im¬ 
portance  of  this  fact  will  be  stressed  again  when  we  cor.side 
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consent  theory.  Rawls  ackov/ledges  this  difficulty,  but 
admits  there  is  no  plausible  answer  to  it.1^ 

Put  briefly,  the  principle  of  fairness  does  not  appear 
to  account  for  as  much  as  Rawls  thought.  This  is  not  to  deny 
that  it  can  account  for  some  obligations  in  certain  narrowly 
defined  schemes  of  social  cooperation.  But  it  seems  clear  to 
me  that  the  principle  cannot  account  for  the  political  bonds 
of  cost  citizens  for  the  reasons  just  outlined.  And  it  is  not 
even  clear  that  the  principle  can  account  for  the  political 
bonds  of  the  few  citizens  Rawls  has  in  mind.  So  the  principle 
of  fairness  fails  to  give  an  account  of  political  obligation 
we  are  seeking  because  it  cannot  account  for  the  special  ties 
citizens  are  thought  to  have  to  each  other  or  to  their  gov¬ 
ernment.  But  if  the  rule  of  law,  police  protection  and  mili¬ 
tary  defense  may  be  regarded  as  benefits  received  from  the 
government,  then  perhaps  political  bonds  can  be  explained  in 
terns  of  gratitude. 

Plato's  work  appears  to  be  the  first  recorded  attempt  to 

explain  political  bonds  in  terras  of  gratitude.  So crates'  re- 

1 7 

marks  in  the  Crito  set  out  fairly  clearly  the  general  argu¬ 
ment  that  considerations  of  gratitude  are  the  grounds  of 
political  obligation.  On  this  view  citizens  are  obliged  to 
support  and  comply  with  the  government  because  they  owe  a 
debt  of  gratitude  to  their  government  for  the  benefits  they 
have  received  from  it.  These  benefits,  of  course,  include 
the  rule  of  lav/,  and  protection  of  the  armed  forces,  as  well 
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as  others.  And  given  this  argument,  it  is  easy  to  see  how 
conscription  might  be  readily  regarded  as  part  of  one’s  debt 
to  society  or  to  one’s  government.  It  is  one  of  the  most  per 
suasive  arguments  in  support  of  conscription  by  the  state, 
but  it  too  has  special  difficulties. 

To  begin,  gratitude  is  a  complex  and  even  subtle  notion. 
We  can  have  feelings  of  gratitude,  but  mere  feelings  cannot 
suffice  to  ground  the  moral  requirement  to  pay  debts  of  grat¬ 
itude.  Certain  conditions  seem  to  be  required  to  generate  a 

no 

debt  of  gratitude  in  the  first  place.  Normally,  debts  of 
gratitude  are  generated  by  small  and  perhaps  trivial  acts 
performed  by  persons  for  one  another.  Ar.d  it  is  even  common 
to  ask  the  benefactor  what  we  might  do  to  pay  the  debt,  but 
exhorbitant  demands  by  the  benefactor  for  small  benefits 
would  be  regarded  as  either  extortion  or  simply  laughable. 
Some  acts  that  generate  debts  of  gratitude  are  not  trivial, 
but  in  either  case  there  seems  to  be  nothing  which  specifies 

the  content  of  the  debt  to  be  paid.  If  I  am  in  an  automobile 

accident  and  you  happen  by,  put  me  in  your  car  and  rush  me 
to  the  hospital,  thereby  saving  my  life,  it  does  not  follow 
that  I  have  any  obligation  to  pay  my  debt  of  gratitude  to  you 
by  a  similar  performance  on  my  part.  If  the  trip  to  the  hos- 
\  It  tie  '  *-'v:r  ti'-c  .  -.er":*  —  thank ~ 

and  an  offer  to  pay  for  the  gasoline  or  dinner  at  a  nice  res¬ 

taurant  would  be  sufficient.  Cn  the  other  hand,  if  taking  me 
to  the  hospital  caused  you  to  be  late  for  work 


and  resulted 
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in  your  being  fired,  then  perhaps  more  could  be  expected  of 
r.e.  Notice,  though,  that  there  is  nothin;  obvious  vhich 
specifies  how  the  debt  of  gratitude  roust  be  paid,  though 
there  is  a  general  notion  of  compensation  for  expense  and 
effort. 

A  further  distinctive  feature  of  a  debt  of  gratitude  is 
that  it  appears  to  be  generated  when  someone  gees  cut  of  his 
way  for  us  or  in  some  way  makes  a  sacrifice  for  us.  We  do  not 
feel  it  obligatory  to  pay  a  debt  of  gratitude  to  someone  if 
we  have  only  benefitted  unintentionally  or  incidentally  from, 
that  person’s  performance.  If  I  am  sound  asleep  in  my  house 
(which  is  on  fire)  and  you  happen  to  drive  by  in  an  automobile 
in  need  of  a  muffler,  thereby  awakening  re  and  saving  mv  life, 
then  I  am  not  obligated  to  you  out  of  gratitude.  1  nay,  in 
fact,  be  grateful  that  you  happened  by,  but  there  is  r.o  moral 
bond  to  repay  you  for  your  happening  to  drive  by.  This  point 
seems  to  indicate  that  the  reasons  for  beneficial  perform¬ 
ances  are  important  in  generating  the  moral  bond  to  pay  a 
debt  of  gratitude.  If  the  reasons  or  motives  behind  the  ben¬ 
eficial  performance  are  lacking,  or  are  not  of  the  right  kind, 
not  directed  at  the  benefit  of  the  beneficiary,  then  it  is 
fairly  clear  that  no  obligation  to  pay  back  the  benefactor 


This  admittedly  brief  analysis  of  the  notion  of  gratitude 
seems  to  indicate  at  least  two  conditions  which  must  obtain 
for  there  to  be  an  obligation  arising  from  a  debt  of  gratitude 
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One  is  that  the  peri or.~ar.ee  of  the  benefactor  rust  involve 
some  special  effort  on  his  part.  The  other  is  that  the  bene¬ 
fit  conferred  must  not  be  given  unintentionally  or  for  sons 
reason  other  than  the  beneficiary’s  benefit.  There  r.ay  well 
be  other  conditions  necessary  to  generate  a  ce'ot  of  grati¬ 
tude,  but  reflection  on  these  two  minimal  conditions  will  be 
sufficient,  1  think,  to  show  that  considerations  of  grati¬ 
tude  cannot  account  for  our  political  obligations. 

A  gratitude  account  of  political  obligation  would  hold 


that  debts  of  gratitude  are  owed  by  the  citizen  to  the  gov¬ 
ernment  for  benefits  either  accepted  or  received.  But  notice 
that  our  brief  analysis  of  gratitude  shews  that  the  content 
of  such  a  debt  does  not  dictate  what  specific  zi- yr.ent  rust 
be  made.  Yet  governments  demand  as  their  payment  obedience. 
Obligations  to  pay  debts  of  gratitude  do  rot  specify  that 
we  are  bound  to  any  particular  conduct  to  pay  the  debt  in¬ 
curred.  Obeying  the  law  ray  be  only  one  way  of  r.ar.y  possible 
ways  of  paying  a  debt  of  gratitude  to  the  government.  Citi¬ 
zens  night  well  point  to  tax  payments  as  a  suitable  manner 
of  paying  a  debt  of  gratitude  owed  to  their  government.  A 
gratitude  account  of  political  obligation  cannot  explain 
why  the  required  payment  is  obedience. 


A  :  c'  r  *  n  : 


a  debt  of  gratitude  is  generated  by  the  benefits  conferred  by 

political  institutions.  For  the  principle  of  gratitude  appears 
to  apply  more  appropriately  to  cases  involving  individuals 
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rather  than  groups  of  people  or  institutions.  This  is  because 
the  reasons  and  motives  for  which  benefits  are  granted  play  a 
central  role  in  generating  an  obligation  cf  gratitude.  It  is 
difficult  to  see  how  a  group  of  people  or  an  institution  could 
have  the  requisite  motives  to  generate  a  debt  of  gratitude  for 
sore  beneficial  performance  on  its  part.  How  plausible  is  it 
to  think  that  government  institutions  have  reasons  common  to 
them  for  their  beneficial  performances?  If  a  policeman  hap¬ 
pens  by  or  even  responds  to  my  call  for  help  when  I  am  being 
robbed  and  prevents  the  robbery,  what  possible  "institutional" 
reason  or  motive  could  lie  behind  this  beneficial  performance 
by  the  policeman?  In  helping  thwart  a  robbery,  the  policeman 
is  performing  a  duty  which  he  has  as  a  result  of  his  position 
in  the  police  organization  of  which  he  is  a  part.  Indeed,  I 
may  feel  grateful  that  the  policeman,  intervened  and  may  be 
grateful  to  him  personally  for  his  help,  but  how  his  benefi¬ 
cial  performance  thereby  generates  a  moral  obligation  to  pay 
a  debt  of  gratitude  to  the  institution  he  represents  is  not 
at  all  evident.  We  may  feel  grateful  for  certain  benefits  the 
government  provides,  but  it  seems  hopeless  to  ascribe  the  re¬ 
quisite  motives  to  the  actions  of  political  institutions  and 
such  benefits  do  not  appear  to  fulfill  the  condition  that 

While  it  is  true  that  most  benefits  which  generate  obli¬ 
gations  of  gratitude  are  trivial,  some  are  clearly  not.  Some 
government  benefits  are  not  at  all  trivial  (the  rule  of  lav.-,  for 


instance),  but  such  benefits  do  not  at  ail  sea-.  ~o  be  sacri¬ 
fices  either.  Certainly  this  is  true  of  cost  all  benefits 
that  are  openly  available  to  all  citizens  equally.  Consider 
again,  police  protection  or  protection  of  the  arr.ec  forces. 
What  special  sacrifice  is  involved  in  extending  the  protec¬ 
tion  to  any  given  citizen?  In  special  cases  or  locations  (the 
wilds  of  Idaho,  say)  there  may  be  a  special  effort  required 
to  insure  adequate  protection,  but  even  this  is  not  a  sacri¬ 
fice  for  an  institution  which  already  has  constitutional  or 
regulatory  requirements  to  provide  such  protection.  Even  if 
the  requested  protection  involved  a  special  effort  on  the 
part  of  the  individuals  assigned  the  mission,  it  is  simpler 
not  true  that  the  performance  required  any  special  sacrifice 
on  the  part  of  the  institution  they  represent.  I  think  it  is 
evident,  then,  that  government  benefits  do  not  require  any 
special  sacrifice  on  the  part  of  the  political  institutions 
constitutionally  required  to  provide  the  benefit.  And,  hence, 
such  benefits  do  not  fulfill  the  condition  that  there  be  some 
special  effort  or  sacrifice  involved  in  the  performance  of  the 
benefactor. 

I  think  it  is  fair  to  conclude  that  the  principle  of 


gratitude,  though  a  valid  principle,  has  a  narrower  scope 


sor.al  relations  and  in  spite  of  its  initial  plausibility,  it 
cannot  account  for  the  special  moral  tie  citizens  are  thought 
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to  have  with  their  own  governments.  This  brings  us  to  the 
final  account  of  political  obligation  to  be  considered,  the 
Lockean  view  of  consent  as  the  legitimate  ground  of  politi¬ 
cal  obligation. 

Since  the  time  of  Locke  consent  theory  has  been  the 
most  promising  direction  to  take  in  attempting  to  establish 
ths  grounds  of  political  obligations  citizens  are  commonly 
thought  to  have.  Promising,  contracting  and  consenting  are 
regarded  as  the  clearest  grounds  of  obligation  generally, ^ 
and  the  plausibility  of  consent  as  the  ground  of  political 
obligation  flows  from  this  more  general  view  cf  the  grounds 
of  obligation.  One  reason  for  this  is  that  it  seems  least 
objectionable  to  require  a  performance  cf  one  who  has  ex¬ 
pressly  tied  himself  to  that  performance.  In  a  sense,  the 
performance  flows  from  the  agent's  own.  will,  so  how  could 
the  agent  object  to  the  performance  without  absurdity?  And 
it  Is  readily  agreed  by  most  people  that  express  consent  is 
a  clear  ground  of  political  obligation.  The  trouble,  of 
course,  with  express  consent  as  a  ground  of  political  ob¬ 
ligation  is  that  it  does  not  give  us  a  general  enough  ac¬ 
count  of  political  bonds.  Cnly  those  who  expressly  consent 
can  be  said  to  be  bound  to  obey  their  government;  but  most 

government.  Hence,  the  disputed  ground  in  consent  theory 
remains  in  the  area  of  tacit  consent.  Locke  was  keenly 
aware  of  the  problem  and  tried  to  overcome  it  by  identify- 


ing  tacit  consent  with  residence  and  the  enjoyment  of  the 
benefits  of  government.20  Before  examining  Lockean  tacit  con¬ 
sent,  however,  v/e  need  to  be  clear  cr.  what  we  mean  by  tacit 
consent  in  the  first  place. 

Genuine  consent,  whether  express  cr  tacit,  appears  to 
be  similar  to  promising  in  that  each  requires  sore  voluntary 
ana  intentional  act  on  the  part  of  the  consentor.  One  can¬ 
not  unintentionally  promise;  nor  can  one  unintentionally 
consent  to  something.  This  fact  indicates  that  for  some 
sign  of  express  consent  to  be  morally  significant  and  bind¬ 
ing,  it  must  be  given  intentionally.  Almost  any  intentional 
act,  including  mere  silence,  may  suffice  as  a  clear  sign  of 
consent,  if  performed  in  the  appropriate  context.  The  con¬ 
dition  of  voluntariness  seems  to  imply  that  for  consent  to  be 
binding  at  all,  it  must  be  ur.coerced  consent,  if  I  "consent" 
to  give  you  my  wallet  after  you  have  demanded  it  at  gunpoint. 


no  one  would  want  to  say  that  r.y  consent  was  morally  binding. 
It  is  unclear  whether  this  is  a  case  cf  ncn-binding  consent 
or  not  a  case  of  genuine  consent  at  all.  Cr.  either  view,  v/e 
would  not  consider  consent  under  such  conditions  as  morally 
binding.  As  in  the  case  of  promising  and  contracting,  it 
must  be  supposed  that  the  agent  has  the  freedom  to  consent 
or  dissent  for  his  act  of  consent,  whatever  it  may  be,  to  be 
mcrally  binding. 

y.'e  are  of  course  concerned  with  the  special  case  of 
tacit  consent  as  the  possible  grounds  cf  political  obliga- 


c; 
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ticrw  And  on  the  Lockean  view  of  tacit  cor.ser.m,  ve  are  con¬ 
cerned  to  know  when  silence  or  inactivity  ray  be  riahtiy 
taken  as  a  sign  of  tacit  consent  to  obey  the  aovemnsnt. 
Regarded  in  this  way,  tacit  consent  differs  fror  express 
consent  only  in  its  mode  of  expression,  not  in  ixs  binding 
force  as  Locke  apparently  regarded  it.  Kcr  tacit  consent 
to  have  the  same  sort  of  morally  binding  force  as  express 
consent,  it  must  be  possible  to  view  silence  or  inactivity 
(mere  continued  residence,  for  example)  as  a  clear  sign  of 
tacit  consent  in  response  to  soma  choice  situation. 

But  this  fact  suggests  that  in  the  case  of  tacit  con¬ 
sent  the  situation  must  be  one  in  which  it  is  perfectly 
clear  that  some  sign  of  consent  is  required,  fte  can,  for 
example,  consent  in  a  situation  which  does  not  require  con¬ 
sent,  for  we  can  consent  without  any  solicitation  for  that 
consent.  But  for  silence  or  inactivity  to  be  taken  as  a 
sign  of  consent,  it  must  be  against  some  background  situ¬ 
ation  which  would  allow  that  silence  to  be  taken  as  a  sign 
of  tacit  consent.  That  is,  it  would  have  to  be  clear  to  the 
tacit  consent or  that  his  silence  or  inactivity  is  to  be  re¬ 
garded  as  a  sign  of  tacit  consent.  The  point  is,  it  would 
be  quite  implausible  to  say  that  someone  had  tacimly  cor.- 


—  -v  vt  t  '■n  ~ 


to  the  "consenting"  party  that  he  had  some  clear  choice  to 
make  in  the  situation  which  required  either  his  tacit  con¬ 
sent  (through  silence)  or  dissent. 
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Cur  robbery  example  of  a  f ew  romeros  are  sse.-.ed  to  in¬ 
dicate  that  it  is  possible  to  consent  when  dire  ccr.seouer.ce s 
v/ill  follow  for  failure  to  consent,  but  that  such  coerced 
consent  is  not  morally  binding.  But  it  is  also  possible  to 
expressly  consent  when  it  is  clear  that  very  cad  consecuences 
will  likely  result.  I  nay,  for  example,  expressly  consent 
to  my  daughter’s  marriage  to  an  inveterate  alcoholic,  knowing 
full  well  that  the  marriage  will  prove  immensely  unhaocy  for 
her.  But  we  would  agree  that  r.y  express  consent  in  such  a 
case  would  be  morally  binding,  nonetheless.  Is  it  possible, 
however,  to  take  inactivity  or  silence  as  a  clear  sign  of 
consent,  where  very  bad  consequences  will  follow  dissent¬ 
ing?  Consider  the  professor  who  desires  to  keep  his  stu¬ 
dents  past  the  usual  class  time  and  suggests  that  anyone 
who  objects  will  receive  a  failing  grace  for  the  semester. 
Could  we  say  that  the  students  tacitly  ’’consermeo”  in  any 
morally  significant  way  by  remaining  silent  or  remaining 
seated  in  this  case?  It  seems  implausible  tc  say  that  they 
tacitly  consented  to  remain  after  normal  hours.  And  it 
seems  implausible  to  hold  that  genuine  tacit  consent  is 
given  where  the  consequences  of  not  consenting  cr  cf  dis¬ 
senting  are  extremely  detrimental  to  the  consenting  party. 


sketch  of  tacit  consent  indicates  that  at 
are  necessary  for  a  case  of  tacit  consent 
ing  in  the  way  express  consent  clearly  is 


least  two  conditions 
to  "ce  morally  bind  — 
First,  it  must  be 


clear  to  the  consenting  party  that  the  situation, 
sor.e  sign  of  tacit  consent  or.  his  cart.  He  r.av  : 


C'.:s  :or 


nize  that  the  situation  calls  for  sore  sign  of  consent  and 
give  it  expressly,  but  if  the  situation  dees  r.ot  present  a 
clear  choice  to  the  potential  consentcr,  then  it  is  r.ct  clear 
that  inactivity  or  silence  on  his  part  could  be  binding  or 
morally  significant.  Second,  if  the  cor.secuer.ces  of  not 
consenting  or  of  dissenting  are  unduly  or  unreasonably  harsh 
or  detrimental,  then  v/e  could  hardly  regard  silence  or  in¬ 
activity  by  an  individual  as  a  sign  of  consent  and  rcrally 
significant  or  binding  in  any  way.  These  appear  to  be 
necessary  though  probably  not  sufficient  conditions  for  a 
case  of  tacit  consent  to  be  morally  binding  or.  the  consent¬ 
ing  party . 

With  this  brief  and  general  account  of  tacit  consent  in 
mind,  v/hat  can  be  said  about  tacit  consent  as  The  ground  of 
political  obligation?  First,  Locke  wants  to  identify  certain 
acts  like  continued  residence  with  clear  signs  of  consent. 
Many  acts,  as  I  suggested  earlier,  may  suffice  as  clear  signs 
of  consent,  if  performed  in  the  appropriate  context.  And 
there  are  cases  in  which  silence  would  be  considered  a  clear 
sign  of  tacit  consent.  But  car.  we  consider  the  kinds  of  act 

Trr’n  ;r  riri  as  ccr.sti tutirr  rer.uire  acts  of  tacit 
consent?  Take  the  enjoyment  of  cercam  government  benefits; 
they  seem  to  be  cases  in  which  citizens  simply  rake  use  cf 
public  services  without  the  slightest  thought  that  they  are 


Jin. 


consenting  to  anything,  much  less  chesienc 
ment.  If  we  are  to  regard  the  receipt  of 
fits  as  a  clear  sign  of  tacit  consent,  it 
the  background  of  some  clear  situation  ir. 
ceptance  of  the  benefits  is  recognized  as 
Surely,  however,  this  is  not  the  way  v.-e  re 
of  government.  This  suggests  that  the  kir. 
has  in  mind  cannot  be  considered  as  clear 
for  most  citizens  certainly  do  not  accept 
clear  understanding  that  they  are  consent! 

Both  Socrates  and  Locke  insist,  howev 
tinued  residence  in  the  state  constitutes 
tacit  consent.  But  is  this  so?  I  suaaest 


us  it  is  not.  First  of  ail,  for  most  citi 
ever  arises  that  presents  itself  as  a  clea 
remaining  in  their  own  country  and  leaving 
Rawls  acknowledges,  most  of  us  are  just  "c 
country  of  residence  and  its  political  ir.s 
no  choice  in  the  matter.  It  seems  absurd 
there  is  anything  morally  significant  abou 
dence  when  (a)  most  of  us  had  no  control  c 
our  country'  of  residence  in  the  first  plac 
^ ^ v;i th  ri  cl-?.*?  r '•  i ? i 
raining  with  all  the  burdens  of  political 
of  us  may  regard  such  a  choice  as  being  av 
case  there  is  no  difficulty.  What  is  not 


consent 


s  -L.ocxe 


consent 


ana  have 


Co)  most  oi 


a.  ion.  Some 


hi 


someone,  simply  because  he  resides,  as  kr. 


a r. e r e  is  sue a 


a  choice  to  be  made.  Locke’s  view  that  mere-  continued 


a  resi¬ 


dence  does  constitute  a  clear  sign  of  tacit  consent  seem 


false,  for  the  act  of  continued 


'esicence  is  r.o 


in  the  context  of  a  clear  choice  for  most  citizens. 

Emigration  does  remain  a  possibility,  in  democratic 
states  anyv/ay.  But  for  most  citizens  the  consequences  of 
emigrating  v/ould  be  much  more  than  merely  unpleasant;  they 
would  be  disastrous.  For  all  the  things  nest  men  value  great¬ 
ly,  such  as  home,  family  and  friends,  cannot  be  readily  taken 
out  of  the  country.  Emigration  does  not  appear  to  meet  the 
requirement  that  a  sign  of  dissent  (sign  of  non-consent)  r.ot 
result  in  extremely  detrimental  consequences  for  the  potential 
consenting  party.  Given  the  dire  consequences  associated  v,-ith 
emigrating,  could  we  really  say  a  man  consented  to  the  political 
institutions  of  his  state  simply  because  he  elected  to  remain 
in  the  country  in  v/hich  he  was  born  and  raised?  I  co  not  think 


so.  Once 


.in  we  seem  to  be  pushed  to  the  unpalatable  con¬ 


clusion  that  even  tacit  consent  theory  cannot  adequately  es¬ 
tablish  the  bonds  of  political  obligation. 

Now  admittedly,  the  arguments  I  have  sketched  against 
these  five  views  of  political  obligation  are  brief.  1  do  no" 

to  state  what  seem  to  me  to  be  the  key  points  wmen  militate 
decisively  against  each  view.  If  I  have  succeeceo,  then  we 
are  pushed  to  the  conclusion  that  citizens  generally  have 
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no  political  obligations  to  their  ccur.tr*.'  of  residence.  Cer¬ 
tainly  some  few  citizens  do  have  political  obligations,  but 
most  I  would  maintain  do  not.  1,'ow  this  mav  seer  counter¬ 
intuitive,  but  most  of  the  feelings  we  harbor  about  our  politi¬ 
cal  obligations  can  probably  be  explained  in  terms  of  long¬ 
term  conditioning  and  thoughtless  acquiescence.  Y.’e  simply 
believe  (though  falsely)  that  we  have  genuine  political  obli¬ 
gations  and  even  armed  with  the  knowledge  that  we  have  no  such 
obligations,  most  of  us  would  continue  to  act  as  though  we  ha  ^ 
such  obligations. 

But  the  conclusion  that  most  citizens  do  not  have  politi¬ 
cal  obligations  drives  us  to  the  conclusion  that  most  citizens 
do  not  have  any  obligation  to  serve  in  the  armed  forces  of 
their  state.  At  least  it  is  hard  to  see  how  there  could  be  a 
special  argument  to  this  conclusion  which  did  r.ot  turn  on  genera 
considerations  about  political  obligations,  having  seen  that 
neither  Rawls’  natural  ducy  conception  nor  the  utilitarian  ac¬ 
count,  or  any  of  the  obligation-centered  accounts  of  political 
obligation  can  firmly  establish  the  special  moral  ties  citizens 
are  thought  to  have  with  their  state,  we  are  forced  to  dismiss 
both  assumptions  implicit  in  the  traditional  conception  of  con¬ 


scription  as  false.  The  argument,  then,  that  the  state  has  a 


obligation  to  serve,  falls  apart. 

Ardent  advocates  of  conscription  will  r.ot  be  pleased 


with  this  conclusion 


Eut 


he  conclusion 


seem  so 
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counter- intuitive  if  we  consider  that  conditions  of  ceace 
do.  not  usually  require  large  numbers  of  citizens  in  service. 
Peaceful  conditions  seen  to  obviate  the  practical  necessity 
for  conscription.  And  this  fact  seems  to  agree  v/ith  our 
conclusion  that  there  is  no  rational  moral  basis  for  con¬ 
scription  generally.  Still,  there  seen  to  ce  vestiges  of 
doubt  surrounding  our  conclusion  when  applied  to  the  case  of 
war.  Many  will  still  believe  (or  feel)  that  the  government 
is  .justified  somehow  in  forcing  citizens  to  serve  in  the 
armed  forces  in  extraordinary  circumstances.  Whether  there 
is  any  rational  justification  for  this  belief  remains  to  be 
seen.  In  the  next  chapter  I  will  examine  some  possible 
rational  grounds  for  this  common  belief. 
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^-Robert  Nozick,  Anarchy,  State,  ar.d  1 zzr;:a,  p.  10. 

^John  Locke,  Two  Treatises  of  C- overment,  p.  123. 

■t 

^See  A.  J«  Simmons,  Moral  Principles  and  Political 
Obligations,  p.  55* 

*%oral  Principles  and  Political  Obligations,  p.  55. 

^For  a  good  discussion  of  this  criterion  see  Moral 
Principles  and  Political  Obligations,  pp.  34-34. 

^Uavid  Hume,  An  Enquiry  Concernir.c  the  Principles  of 
Morals,  p.  202. 

?There  is  the  immediate  problem  of  irrational  rule 
worship  which  Smart  discusses  in  "Extreme  and  Restricted 
Utilitarianism,"  Philosophical  Quarterly  (Get,  1955)* 

Though  act  utilitarianism  does  not  appear  to  be  able  to 
give  an  account  of  obligation  at  all,  rule  utilitarian¬ 
ism  does  not  appear  to  be  defensible.  For  a  fuller  dis¬ 
cussion  of  the  difficulties  rule  utilitarianism  faces 
see  R.  Sartorius,  Individual  Conduct  and  Social  :.'or~s, 

pp.  11-18. 

®3ee  Chapter  VI  and  Section  19  of  A  theory  of  Justice 
for  a  complete  discussion  of  both  duty  ar.i  obligation. 

9 John  Rawls,  A  Theory  of  Justice-,  p.  334. 

^°This  objection  to  Rawls'  view  is  raised  and  dis¬ 
cussed  fully  by  A.  J.  Simmons  in  Roral  Principles  and 
Political  Obligations,  pp.  147-151* 

llCbii  gation-centered  accounts  stress  the  voluntary  and 
performative  acts  which  generate  the  obligation  (like  prom¬ 
ising,  consenting,  considerations  cf  fair  play);  duty-cen¬ 
tered  accounts  stress  duty  as  the  moral  tie.  See  A.  J. 


I^k.L.A.  Hsrt,  "Are  There  Any  Natural  Rights?  Philoso¬ 
phical  Review  64  (April  1955) »  P*  21. 


14 

A  Theory  of  Justice,  p.  116. 

■^This  distinction  v/as  first  suggest®;  and  argued  for 
by  A.  J.  Simmons.  For  a  full  discussion  see  Rcral  Principles 
and  Political  Obligations ,  pp.  107-10b. 

16^  Theory  of  Justice,  p.  114. 

l?See  Footnote  13»  Chapter  One  of  this  essay. 

iyFor  a  complete  discussion  of  gratitude  see  A.  J. 
Simmons,  frora!  Principles  and  Political  O'olifc-atior.s,  pp. 

I63-I83. 

19h.L.A.  Hart  brings  out  this  point  well  in  his  paoer 
"Are  There  Any  Natural  Rights?’*  Philosophical  Review  6b 

(April  1955)-  . "  " 

Treatises  of  Governrerf ,  p.  1£2. 

Z1K.L.A.  Kart,  "Are  There  Any  Natural  Rights?"  pp.  20-21. 
ZzTv/o  Treatises  of  Government,  pp.  1S2-I83. 
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Conscription  and  the  Catastrophic 

In  Chapter  Tv/o  we  reached  the  conclusion  that  most  cit¬ 
izens  do  not  have  political  obligations  to  their  country  of 
residence.  Y/e  may  wish  to  regard  this  as  a  tentative  conclu¬ 
sion  since  my  arguments  are  only  brief  sketches  of  fuller 
arguments  v/hich  support  that  conclusion.  But  insofar  as 
those  arguments  are  successful,  the  conclusion  strongly  sug¬ 
gests  that  citizens  generally  do  not  have  any  moral  obliga¬ 
tion  to  serve  in  the  armed  forces  of  the  state  and  it  fur¬ 
ther  suggests  that  the  traditional  conception  ci  conscrip¬ 
tion  in  America  is  probably  false. 

If  v;e  accept  for  the  time  being  the  conclusion  reached 
in  Chapter  Two,  we  might  well  go  cn  to  ask  what  else  can  be 
said  for  the  state's  practice  of  conscription.  Might  there 
not  be  special  cases  of  the  state’s  practice  of  conscription 
which  could  be  viewed  as  morally  justified  on  grounds  other 
than  some  principle  of  moral  obligation  cr  duty  to  the  state? 
Are  there  not  some  cases  in  which  we  (most  of  us,  anyway} 
would  be  willing  to  regard  the  state’s  practice  of  conscrip¬ 
tion  as  morally  justifiable  in  the  interests  of  the  common 
rood  or  national  welfare?  This  suggestion  dees  not  seer,  as 

peacetime  when  it  is  clear  that  the  national  welfare  is  not  in 
jeopardy.  Most  of  us,  I  third-:,  feel  quite  comfortable  with  the 


i  or 


vie.,-  that  American  conscription  during  V.'oric  Y.'ar  Two, 
example,  was  entirely  justified.  Tnis  feeling  about  con¬ 
scription  during  V/orld  War  Two  suggests  the  general  thesis 
that  conscription  is  justified  in  time  of  war,  for  it  is 
generally  supposed  that  it  is  at  these  tines  that  the  com¬ 
mon  good  or  national  welfare  is  clearly  in  jeopardy.  In  this 
chapter  I  want  to  show  why  I  thirl:  this  general  thesis  is 
false  and  then  to  show  how  a  more  restricted  thesis  which 
this  general  thesis  suggests  might  be  defended. 

Given  that  one  of  the  state's  primary  functions  is  to 
insure  the  security  of  all  its  citizens,  it  seems  unobjection¬ 
able  to  affirm  the  state's  right  to  act  in  the  interests  of 
national  security,  especially  in  v;ar  time.  That  national 
security  _is  one  of  the  primary  functions  of  the  state  is  pretty 
v/ell  accepted  by  classical  and  cor.  semper  ary  philosophers  alike. 
Kobbes  clearly  regarded  security  as  the  fundamental  motive  for 
leaving  the  state  of  nature  and  entering  civil  society,  though 
it  is  clear  that  he  was  more  concerned  about  civil  strife  than 


with  foreign  invasion.  More  recently,  Robert  Nozick's  argument 
for  the  minimal  state  in  Anarchy,  State,  and  Utopia  cleai-ly 
suggests  that  individuals  in  a  state  of  nature  (of  the  Lockean 
sort)  would  deliberately  form  cr  join  protective  associations 


ov/n  securv 
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region  the  protective  association  protects.  Additionally,  v/e 
have  already  seen  th?-t  citizens  generally  regard  protection  of 
the  armed  forces  as  one  of  the  expected  benefits  of  their 


political  institutions. 

But  even  if  v/e  may  regard  defense  against  foreign  in¬ 
vasion  as  one  of  the  primary  functions  or  ends  of  the  state, 
it  does  not  follow  that  the  state  is  justified  in  coercively 
interfering  in  the  lives  of  citizens  by  conscripting  them 
for  military  service.  This  would  be  true  even  if  conscription 
were  the  only  means  available,  for  it  surely  does  not  follo'w 
from,  defense  being  a  "function"  that  conscription  is  justi¬ 
fiable.  Many  institutions  have  indefensible  "primary  functions' 
(take  the  case  of  a  mafia  hit  team  whose  primary  function  is  to 
murder  people).  V/e  cannot  justify  conscription  by  the  state 
simply  on  the  grounds  that  national  security  is  a  function  of 
the  state.  Moreover,  it  is  fairly  clear  that  there  are  means 
other  than  conscription  available  to  achieve  a he  state's  end 
of  national  security.  Volunteers  could  be  requested  or  a 
mercenary  army  could  be  hired  and  paid  from  general  tax  reve¬ 
nues  to  secure  the  common  defense. 

But  someone  arguing  for  the  general  thesis  that  con¬ 
scription  is  justified  during  war  time  might  continue  by 
pointing  cut  that  during  war  time  individual  liberties  are 
overridden  bv  considerations  of  the  greater  good  of  the  whole 
nation.  This  kind  of  broadly  consequentialist  reasoning 

that  consequences  (the  good  or  bad  effects  of  one's 


action,  apart  from  any  rightness  or  wrongness  in  itself)  have 
increased  weight  in  the  "moral  calculus”  ’when  catastrophic 
losses  are  possible  in  unusual  circumstances  war  time. 


This  argument  suggests  that  we  should  be  willing  in  tirr.e  of 
war  to  v/eigh  the  evil  of  coercively  interfering  in  people's 
lives  (by  conscripting  them)  against  the  greater  evil  of  fail- 
ir.g  to  avert  a  national  disaster  in  which,  say,  citizens  would 
lose  their  liberties.  And  that  conscription  can  be  justified 
by  viewing  it  as  a  necessary  evil  to  avert  the  greater  evil 
implicit  in  a  failure  to  secure  the  national  interest  or  com¬ 
mon  good.  This  appears  to  be  the  kind  of  argument  Hume  sug¬ 


gests  in  the 


when  he  speaks  of  the  moral  obligation 


holding  in  proportion  to  the  usefulness  of  considerations  of 
justice.  He  says. 

All  politicians  will  allow,  and  most  philosophers, 
that  reasons  of  state  may  in  particular  emergencies 
dispense  with  the  rules  of  justice,  and  invalidate 
any  treaty  or  alliance  where  the  strict  observance 
of  it  would  be  prejudicial  in  a  considerable  degree 
to  either  of  the  contracting  parties.  But  nothing 
less  than  the  most  extreme  necessity,  it  is  con¬ 
fessed,  can  justify  individuals  in  a  breech  of  prom¬ 
ise,  cr  an  invasion  of  the  properties  of  others.2 

Though  his  remarks  in  this  paragraph  refer  to  moral  obliga¬ 
tions  which  arise  between  sovereigns  or  princes,  Hurr.e's  gen¬ 
eral  line  of  argument  seems  applicable  to  the  thesis  that 
conscription  is  justified  during  v;ar  time.  For  Hume  is  al¬ 
lowing  that  the  rules  of  justice  can  be  suspended  in  "partic¬ 
ular  emergencies"  when  there  are  compelling  reasons  of  state. 

-  ••'•St ion  hr  no  in  that  maccra  of  national  secur¬ 
ity  in  war  time  temporarily  suspend  other  moral  considerations 
or  at  least  override  other  moral  considerations.  I  think  this 
has  been  a  widely  accepted  argument  tc  justify  conscription  in 
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v/ar  tine ,  but  I  believe  there  are  at  least  tv; 3  r.aicr  dif¬ 
ficulties  with  this  argument  which  will  force  us  to  reject 
the  general  thesis  that  conscription  in  v/ar  tire  is  justified 
In  the  first  place,  this  general  thesis  assures  that 
the  only  way  to  achieve  the  common  good  or  the  rational  in¬ 
terest  in  v/ar  time  is  through  conscription.  I  have  already 
suggested  that  there  are  other  means  available  to  the  gov¬ 
ernment  in  a  democratic  state  to  achieve  the  national  inter¬ 
est,  if  achieving  that  interest  requires  the  use  of  military 
force.  A  standing  force  of  volunteers  or  a  hired  mercenary 
army  might  well  be  able  to  accomplish  the  military  mission. 

Of  course,  neither  of  these  alternatives  right  be  sufficient, 
but  the  objection  here  is  that  this  general  -thesis  assumes 
without  any  obvious  justification  that  In  war  time  conscrip¬ 
tion  is  necessary.  But  a  little  reflection  will  show  that 
all  wars  do  not  necessitate  conscription  by  the  state.  The 
American  V/ar  of  1812  aid.  not  necessitate  conscription,  yet 
by  any  appraisal  it  was  a  v/ar  which  involved  an  invasion  by 
a  foreign  power.  So,  the  general  thesis  that  conscription 


is  justified  in  war  time  rests  on  the  shaky  assumption  that 


conscription  is  the  only  way  to  achieve  national  interests 
in  war  time.  But  underlying  all  this  is  an  even  mere  funda- 
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Among  advocates  of  this  general  thesis  there  has  been 
and,  I  believe,  continues  to  be  a  tendency  to  identify  v/ar 
v/ith  national  emergency.  That  is,  there  is  a  tendency  to 
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regard  all  wars  as  cases  in  which  the  very  lives  ar.o  liber¬ 
ties  of  the  citizens  of  the  state  are  clearly  at  stake.  But 
surely,  this  is  sinply  false.  As  I  argued  in  Chapter  One, 
"war"  is  not  to  be  identified  with  "national  emergency", 
where  what  we  mean  by  "national  emergency"  is  some  situation 
or  set  of  circumstances  in  which  there  is  a  high  probability 
that  the  citizens  will  lose  their  lives,  liberties,  and 
security. 

Those  arguing  for  the  general  thesis  along  Hume’s  line 
have  either  overlooked  or  intentionally  ignored  Hume’s  use 
of  the  phrase  "particular  emergencies”  ana  his  emphasis  that 
only  "the  most  extreme  necessity”  can  justify  an  invasion  of 


the  properties  (and  liberties,  I  assume)  of  others.  The  gen¬ 
eral  thesis  suggests  that  a  state  of  war  constitutes  a  suf¬ 
ficient  condition  to  justify  a  suspension  cf  the  liberties  of 
citizens.  I  want  to  suggest,  however,  that  a  state  of  war 
constitutes  neither  a  necessary  nor  a  sufficient  condition 
to  justify  conscription  by  the  state.  Vie  have  already  seen 
that  "war”  can  have  any  number  of  a  variety  of  meanings,  from 
mere  psychological  or  environmental  warfare  to  nuclear  and 
chemical  warfare.  It  can  involve  the  use  of  minimal  force 
or  the  use  cf  thermonuclear  weapons.  Finally,  "war"  can  mean 
the  2. ~ ore 3 ~ iv e  use  of  force  in  an  unjustified  foreign  ex¬ 
cursion  just  as  well  as  it  can  mean  the  attempt  to  repel  an. 
unjustified  invasion  of  a  nation's  heme  territory.  All  of 


these  possibilities  do  r.ot  constitute  a  clear 


"national 
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emergency"  of  the  sort  Kune  evidently  had  in  mind, 
ditionally,  later  v/e  v.'ill  consider  the  ncssibil^t'' 
conscription  night  be  justifiable  if  it  is  invoiced 


Ac- 
that 
as  part 


cf  a  response  to  a  foreign  or  international  emergency* 

Loose  use  of  the  v/ord  "war"  in  arguing  for  the  general 
thesis  that  war  tine  conditions  justify  conscription  by 
the  state  begets  an  eager  assent  to  the  validity  of  this 
thesis.  Such  usage,  however,  obscures  the  simple  fact  that 
every  genuine  case  of  war,  as  v:s  defined  it  in  Chapter  Cr.e, 
is  not  ipso  facto  a  clear  national  emergency  in  which  the 
very  lives  and  liberties  of  the  citizens  of  the  state  are 
in  danger  of  being  lost.  This  point,  then,  and  the  unargued 
assumption  that  conscription  is  the  only  means  to  secure  the 
connon  interest,  are  two  good  reasons  to  reject  the  general 
thesis  that  war  tine  conditions  morally  justify  conscription 
by  the  state. 


But  the  discussion  of  this  g 
more  restricted  and  perhaps  defen 
not  be  possible  to  justify  conscr 
that  (1)  the  situation  involved  a 
which  entailed  the  high  probabili 
liter  ties  and  security  of  many  ci 


eneral  thesis  suggests  a 
sible  thesis.  Might  it 
iption  if  it  could  be  shown 
clear  national  emergency 
ty  of  the  loss  of  lives, 
tizer.s  of  the  state,  and 
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avert  the  disastrous  consequences  about  to  befall  the  pop¬ 
ulace?  This  appears  to  be  the  sort  of  argument  Rawls  offers 


A. 
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as  the  only  justification  for  conscription  ir.  a  democratic 

state.  In  A  Theory  of  Justice  he  says,  for  instance, 

Nov/  I  shall  assume  that  since  conscription  is  a 
drastic  interference  with  the  basic  liberties  of 
equal  citizenship,  it  cannot  be  justified  by  any 
needs  less  compelling  than  those  of  national 
security.  ...  Conscription  is  permissible  only 
if  it  is  demanded  for  the  defense  of  liberty  it¬ 
self  [.]  3 

Unlike  Kume’s,  Rawls’  argument  for  the  justification  of  con¬ 
scription  is  an  argument  from  considerations  of  justice.  It 
rests  on  the  view  that  since  the  state  is  only  just  when  it 
provides  equal  and  maximally  extensive  liberty,  it  can  limit 
liberty  (equally)  in  some  areas  in  order  to  preserve  or  in¬ 
crease  the  total  liberty  available  to  everyone.  Moreover, 
both  our  conditions  (1)  and  (2)  above  are  implicit,  I  think, 
in  Rawls'  argument  here.  He  clearly  believes  that  con¬ 
scription  can  only  be  justified  if  it  is  invoked  to  prevent 
a  greater  loss  of  liberty  by  the  citizens  of  the  state. 

Second,  Rawls  says  that  conscription  is  permissible  only  if 
it  is  demanded  for  the  defense  of  liberty.  And  by  "demanded” 

I  take  him.  to  mean  required  in  the  sense  cf  condition  (2) 
above.  And  these  appear  to  be  necessary  conditions  to  justify 
conscription  by  the  state.  I  believe  that  they  are  jointly 
sufficient,  although  this  point  does  not  seem  as  clear  as 

of  Rawls’  argument  for  the  justification  of  conscription  is 
that  it  commits  the  state  (and  its  citizens)  to  the  defense 

l* 

of  liberty  anywhere  and  not  just  in  the  state  itself.  Cn 


60 

this  view,  it  would  be  morally  permissible  for  the  state  to 
conscript  citizens  to  defend  the  liberties  of  citizens  in 
foreign  countries.  And  although  this  position  nay  be  sor.e- 
v.'hi t  astonishing,  it  is  consistent  with  Rawls*  general  viev;s 
on  what  the  natural  duty  of  justice  requires.  I  mention, 
this  point  both  because  it  is  interesting  ar.d  because  we 
will  come  back  to  it  later. 

V/hat  seems  to  me  to  be  more  interesting  about  Rawls’ 
argument  from  justice  is  that  it  appears  to  converge  on  the 
same  conclusion  toward  which  Hume’s  broad  consequentialist 
view  v/as  driving,  though  clearly  from,  a  different  direction. 
This  of  course  does  not  show  that  this  restricted  thesis  is 
right,  but  it  does  suggest  that  we  might  profit  from,  pursuing 
some  plausible  defense  of  this  restricted  thesis.  Both  Hume’s 
and  Rawls’  arguments  imply  that  there  are  times  when  indi¬ 
vidual  liberties  may  be  overridden,  but  only  for  reasons  of 
extreme  necessity-  in  general  anc  national  security  in  partic¬ 
ular.  They  are  saying,  I  think,  that  there  are  times  when 
the  weight  of  consequences  in  a  situation  or  tin  Rawls’  case) 
the  demands  of  justice  make  it  morally  permissible  to  limit 
the  liberties  of  individuals.  But  I  think  an  even  stronger 
case  can  be  made  for  this  more  restricted  thesis  if  we  ap- 

Another  argument  which  supports  our  more  restricted  the¬ 
sis  has  also  been  suggested  by  Charles  Fried  in  his  book 
Right  and  Wrong,  though  he  is  r.ot  arguing  along  Hume's  lines 


at  all.  Fried  is  arguing  for  a  deontologies.!  view  that 
certain  acts  are  not  just  bad,  but  absolutely  wrens ;  they 
are  acts  v/e  must  not  do  no  matter  -..hat.  Lying  and  murder, 
he  argues  for  example,  are  acts  which  are  absolute  wrongs 
in  the  sense  that  they  are  not  mere  negatives  to  be  out¬ 
weighed  by  considering  the  greater  good  that  might  be  done 
or  harm  avoided  by  performing  such  acts.  His  argument  is  an 
argument  against  a  consequentialist  view  that  might  regard 
acts  like  lying  and  murder  as  wrong  only  when  their  negative 
consequences  outweigh  any  positive  consequences.  But  Fried 
goes  on  to  admit  that  there  may  be  cases  which  fall  outside 
the  norms  of  absoluteness . ^  He  says  for  example, 

Even  within  such  boundaries  we  can  imagine  extreme 
cases  where  killing  an  innocent  person  may  save  a 
whole  nation.  In  such  cases  it  seems  fanatical  to 
maintain  the  absoluteness  of  the  judgment,  to  do 
right  even  if  the  heavens  will  in  fact  fail.  Ana 
so  the  catastrophic  may  cause  the  absoluteness  of 
right  and  wrong  to  yield  [.}  b 

Now  Fried  goes  on  to  suggest  that  extreme  cases  which  entail 
catastrophic  consequences  constitute  cases  in  which  the  usual 
judgments  do  not  apply,  though  it  seems  simpler  to  admit  that 
they  are  not  absolute  in  the  first  place.  And  though  they 
are  defending  opposite  views,  it  is  interesting  that  Fried 


anc  Hums  annear  t 


o  converge  on  the  conclusion  that  extreme 


certain  cases.  Fried  goes  on  to  argue,  however,  that  these 
extreme  or  catastrophic  cases  do  not  shew  that  consequential- 
ism  as  a  genera '  moral  theory  is  right;  and  in  this  he  may  be 
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correct.  For  our  present  purposes,  what  I  want  to  surest 
is  that  we  can  accept  the  importance  ci  consequences  in 
extreme  cases  without  accepting  consequentiallsm  itself. 

Cr.e  way  of  getting  clear  on  how  this  sort  of  argument  might 
go  and  how  plausible  it  might  be  is  by  considering  the  some¬ 
what  more  attenuated  deontological  view  of  V».  D.  Ross. 


Ross'  moral  views  in  The  Right  ar.d  the  Good  may  plaus¬ 
ibly  serve  as  an  inspiration  f or  a  sort  c.  ‘'vector  analysis’* 
of  moral  dilemmas.  Ross  says  that  there  are  a  number  of  nrir.a 


facie  moral  duties,  each  of  which  specifies  a  respect  in 
which  an  act  may  have  moral  significance.  Some  of  these  dut¬ 
ies  include:  fidelity,  justice,  beneficence,  and  the  duty 
not  to  harm  others.?  These  crime  facie  moral  principles  de¬ 
fine  morally  relevant  considerations  (vectors)  in  the  "moral 
calculus".  One  vector  might  be  the  effect  on  the  general 
happiness.  This  would  then  be  a  morally  relevant  considera¬ 
tion  at  all  times,  outweighing  the  other  vectors  where  the 
-  happiness  or  unhappiness  involved  is  sufficient  to  overcome 
other  moral  considerations  like  individuals’  rights.  I  may, 
for  example,  have  promised  to  meet  you  for  lunch  and  I  there¬ 
fore  have  a  nrima  facie  duty  to  keep  my  promise.  But  if  en- 
route  to  keep  my  appointment  with  you,  1  arrive  on  the  scene 


someone's  suffering,  then  what  I 
the  aid.  it  is  not  that  I  nc  lo 
you  for  lunch,  it  is  simply  that 


‘  -  s ?  g  - rh.t  he  in  relieve 
morally  ought  to  do  is  render 
gsr  have  an  obligation  to  meet 
this  obligation  is  overridden 
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by  the  weightier  "moral  vector"  which  seed 
should  help  others  in  need  of  aid.  Similar 
relevant  feature  of  an  action  may  be  its  ef 
happiness  and  the  larger  the  amount  of  hanc 
happiness  involved,  the  weightier  the  cor.si 
happiness  in  the  "moral  calculus"  which  we 
what  we  ought  (morally;  to  do. 

If  this  sort  of  view  is  right,  then  we 
importance  of  consequences  without  adopting 
tialist  view.  Such  a  view  falls  between  Pr 
view  of  rights  and  the  utilitarian  position 
rights  in  terms  of  consequences.  This  -era 
not  as  neat  as  a  pure  consequentialist  or  a 
but  it  has  the  virtue  of  retaining  the  most 
plausible  features  of  those  moral  theories, 
the  moral  weight  rights  have,  denies  that  s 
are  analysable  in  consequentialist  terms,  t 
the  consequences  of  acts  are  morally  releva 
if  this  view  _is  right,  then  we  need  not  ado- 
extreme  position  that  appears  to  concede  th 
quences  in  extreme  or  catastrophic  cases  or. 
v« hat  the  viev/  should  suggest  to  us  is  that 
-rrc.~  ext '~e~a  cor.-aouenoes  is  mot  at  a r 
line  to  take  in  considering  the  justificaci 
How  does  this  line  of  argum.er.t  fit  into  the 
a  natural  rights  theory  and  demands  some  mo 
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for  the  state’s  infringement  of  these  riches  by  ies  practice 
of  conscription? 

Our  Lockean  conception  of  natural  rights  views  the  riant 
not  to  be  coercively  interfered  with,  in  the  absence  of  spe¬ 
cial  justifying  moral  reasons,  as  having  extreme  moral  im¬ 
portance  and  requiring  strong  moral  justification  to  be 
legitimately  overridden  in  any  given  case.  That  is,  unless 
v'e  voluntarily  give  up  or  transfer  cur  right  rot  to  be  inter¬ 
fered  v/ith  (and  I  have  already  argued  in  Chapter  Two  that  most 
of  us  do  not),  then  there  is  little  short  of  the  catastrophic 
which  can  justify  the  state's  interference  with  cur  liberties 
because  exercising  our  rights  normally  doss  not  have  disastrous 
consequences. 

To  show  just  how  plausible  this  Pried ian  argument  from 
extrerr.e  consequences  is,  consider  the  case  cf  tr.e  biochemist 
v/ho  discovers  a  cure  for  cancer,  then  threatens  to  burn  the 
only  existing  copy  of  the  formula  for  the  cure."  Although 
the  chemist  has  a  right  to  do  with  the  formula  as  he  sees 
fit  (we  are  supposing  there  are  no  legal  difficulties) ,  is 
there  any  doubt  that  the  government  (or  anyone  for  that  mat¬ 
ter)  would  be  justified  in  seizing  the  written  formula  before 
he  could  burn  it?  It  seems  fairly  clear  that  in  seizing  the 


the  chemist's  rights,  but  we  are  morally  justified,  nonethe¬ 
less.  Surely,  this  is  because  the  positive  good  to  be  gair.- 
ed  by  seizing  the  formula  forcibly  far  outweighs  the  wrongness 


cor.se 
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of  violating  the  chenists'  r:  rhts  r.L\.  5  ar.v  r.s.-s 
quor.oes  arising  from  the  act.  But  if  this  exam 
far  fetched,  consider  the  following  cases.  Cni 
ir.g  school  at  the  beginning  of  the  school  year 
by  the  state  to  be  immunized  against  certain  ci 
the  account  of  rights  developed  here,  ir.di  vidua 
right  not  to  be  so  vaccinated,  yet  it  is  pretty 
the  state  is  justified  in  requiring  such  in-uni 
take  the  case  in  v/hich  an  epidemic  outbreak  of 
strikes  a  town  or  locality  or  even  a  person  and 
authorities  limit  the  liberty  of  citizens  throu 
And  there  are  other  cases  in  which  the  state  co 
terferes  in  the  lives  of  its  citizens  Card  viol 
by  so  doing)  and  is  justified,  nonetheless .  Is 
essentially  what  the  state  does  when  it  redistr 
through  taxation  and  feeds  the  needy  in  society 
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ample  of  social  justice  indicates 
more  dramatic  than  necessary  to  show  just 
argument  is;  perhaps  the  stakes  simply  ha 
each  of  these  cases  the  government  violat 
citizens,  but  is  justified  because  the  hi 
far  outweigh  any  negative  consequences  an 
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If  we  can  accept  this,  then  I  third-: 
tain  extreme  circumstances  can  be  jusmi: 
argument  Fried’s  remarks  suggest,  he  ar 
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Friedian  argument  from  extreme  conseq xen.ees,  that  the  evil 
that  would  be  brought  about  in  allowing  events  to  run  their 
apparent  course  in  a  clear  national  emergency  (a  full  fledged 
invasion,  say)  would  be  so  great  or  catastrophic  that  it  would 
be  morally  permissible  for  the  state  to  coercively  interfere 
in.  the  lives  of  its  citizens  to  avert  these  catastrophic  con¬ 
sequences.  We  are  not  adopting  a  con sequent ialist  view  whole 
hog,  but  observing  that  there  are  instances  in  which  the 
weight  of  consequences  override  other  moral  considerations. 

And  the  kinds  of  cases  in  which  we  could  view  conscription 
as  being  justified  are  not  mere  logical  possibilities  either; 
the  history  of  warfare  is  replete  with  then.  Consider  the 
German  invasion  of  France  in  both  world  wars,  or  the  Arab 
invasion  of  Israel  in  the  Six  Day  V'ar,  or  the  Japanese  at¬ 
tack  on  Pearl  Harbor  and  subsequent  invasion  of  the  Aleutians 
during  World  War  Two.  Notice  that  in  each  of  these  examples, 
the  case  is  one  ox  actual  invasion  by  a  foreign  power,  a 
clear  threat  to  the  lives,  liberties  ar.d  security  of  the  cit¬ 
izens  of  the  state.  These  cases  seen  to  suggest  several  points 
for  consideration  in  employing  this  Frieiia n  sort  of  argument. 

In  the  first  place,  for  this  Friedian  line  of  argument 
to  succeed  in  justifying  conscription,  ix  'would  have  to  be 

or  catastrophic  consequences,  fnas  is,  ix  would  have  to  be 

reasonably  clear  that  the  national  emergency  at  hand  was  c.ne 
of  the  sort  that  clearly  might  lead  to  the  loss  of  liberty 


ana  security  for  citizens  in  the  scats.  This  i 
condition  (1)  from  earlier;  it  would  have  to  be  a  clear  na 
xi oral  emergency  a.nd  not  simply  a  case  of  war.  Fur the 
would  have  to  be  reasonably  clear  that  the  or.lv  ‘ 
vert  or  prevent  this  loss  of  liberty  and.  security  would  be 
to  conscript  citizens  and  employ  them  in  the  defense  of  the 
nation.  Unhappily,  this  condition  (2)  presents  a  difficulty. 
Though  it  may  be  clear  that  neither  a  volunteer  nor  a  mer¬ 
cenary  army  would  be  sufficient  to  avert  the  catastrophe, 
might  it  still  not  be  possible  to  employ  weapons  of  mass 
destruction  (nuclear,  chemical  or  biological)  to  repel  an 
invasion?  That  this  is  an  unthinkable  cpticn  matters  little; 
it  is  still  an  option  that  would  allov;  the  state  to  forego 
the  use  ox  a  conscript  army.  This  point  appears  to  leave  the 
door  open  on  the  use  of  weapons  of  mass  destruction,  and 
then  it  is  not  clear  that  the  negative  effects  cf  the  means 
used  to  avert  the  impending  catastrophe  would  not  be  greater 
than  the  positive  consequences  themselves. 

Perhaps  we  can  make  this  last  point  sharper  by  consid¬ 
ering  two  ways  in  which  we  might  consider  consequences.  If 
our  calculations  of  "catastrophic  consequences"  are  local 
only,  then  the  loss  of  foreign  lives  is  irrelevant.  If,  hov:- 


catastrophic  circumstances,  then  not  only  must  there  be  a 
national  emergency,  but  one  which  would  r.ot,  in  being  pre¬ 


vented,  have  even  worse  consequences  for  the  world  as  a  v.'hole 
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As  r.oral  men,  it  would  seen  evident  that  we  should  consider 
zli  the  consequences  of  our  actions  and  rot  just  those 
which  are  of  local  interest.  'This  broader  view  of  the 
consequences  of  a  state’s  actions  would  appear  to  make  it 
no rally  impermissible  to  use  weapons  of  mass  destruction 
in  many  cases  (even  in  some  catastrophic  cases),  for  then 
v;e  are  employing  the  catastrophic  to  avert  the  catastrophic 
ar.d  it  is  not  evident  that  the  overall  positive  consequences 
in  the  broad  sense  would  in  fact  outweigh  the  negative  conse¬ 
quences  plus  the  v/rong  done  in  violating  citizens’  rights. 

There  is  the  further  point  that  the  rights  cf  the  defenders 
are  being  violated  by  the  attacking  state,  so  that  even  if 
repelling  the  invaders  costs  more  lives  than  say,  surrender¬ 
ing,  it  may  be  justified  because  the  right  of  self-defense 
is  on  the  side  of  the  defenders.  These  points  would  seen  to 
preserve  condition  (2)  as  a  necessary  condition  in  justifying 
conscription  in  catastrophic  cases.  But  in  adopting  the 
broader  view  of  consequences  like  this,  we  seen  to  be  committed 
to  the  consideration  of  all  catastrophes  wherever  they  are  and 
the  justification  of  conscription  by  the  state  to  avert  these 
(foreign)  disasters  when  they  involve  the  loss  of  life,  liberty 
cr  security.  This  is  essentially  the  same  conclusion  Rawls 
draws  from  the  natural  duty  of  justice  ar.d  one  which  we  will 
consider  shortly. 

A  further  point  to  be  considered  in  justifying  conscrip¬ 
tion  and  citing  cases  like  the  German  ir.va 


s ion  of  France  in 
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World  War  !v:o  is  that  we  see::,  tc  be  asserting  than  conscrip¬ 
tion  can  only  be  justified  in  cases  of  defensive  war.  Sup¬ 
pose,  however,  that  the  "national  emergency”  was  one  ir.  which 
the  nation’s  food  supplies  or  other  vital  goods  were  cut  off. 
Or  perhaps  a  drought  brought  on  mass  starvation  and  it  neces¬ 
sitated  launching  an  aggressive  war  to  get  food  supplies  for 
the  populace.  Would  these  kinds  of  national  energencies  with. 


their  catastrophic  consequences  justify  the  state  in  conscript¬ 
ing  citizens  to  fight  an  aggressive  v.rar?  Inis  is  a  difficult 
question,  but  there  seems  to  be  two  different  cases  here 
worth  distinguishing.  First,  if  food  supplies  or  vital  goods 
were  cut  off  without  justification,  and  their  loss  jeopard¬ 
ized  the  liberty  or  security  of  the  citizens  of  tne  nation, 
then  the  war  would  be  defensive  in  nature  and  not  aggressive. 

If  the  national  emergency  were  the  result  of  some  na¬ 
tural  disaster,  then  ix  is  not  so  clear  the  state  would  be 
justified  in  conscripting  or  in  launching  a  war  eg:  all.  Given 
these  circumstances  (a  natural  disaster,  say),  the  state  would 
not  only  be  coercively  interfering  in  the  lives  of  its  citizens 
by  conscripting  them,  but  it  would  also  be  interfering  with  the 
lives  of  other  innocent  individuals  in  another  state  by  launch¬ 
ing  an  araressive  war  against  them.  Again,  the  right  of  self- 
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sideraticr.s  d_o  favor  aggression.  If  we  consider  only  the  local 
consequences,  those  consequences  which  only  f:.x  into  the  moral 
scope  of  interest  of  the  nation  conscripting*  and  waging  ag- 


gressive  v;ar,  then  it  nay  appear  that  ccnstriotion  car.  be 
justified  ior  some  aggressive  wars.  Viewed  in  the  broader 
sense,  that  v/hich  recognizes  the  full  scope  of  consequences 
of  the  state's  action,  it  is  not  so  clear  that  the  positive 
moral  factors  involved  in  launching  an  aggressive  war  under 
these  conditions  would  outweigh  the  negative  factors.  That 
is,  it  is  doubtful  that  the  violation  of  rights  brought 
about  through  conscription,  the  unjustified  interference 
with  the  liberties  of  other  men  in  other  nations,  and  combat 
itself,  would  in  fact  be  outweighed  by  the  good  in  preventing 
starvation  produced  by  natural  causes. 

But  a  cere  fundamental  difficulty  with  a  case  of  ag¬ 
gressive  war  like  this  is  that  in  waging  war  for  some  reason 
other  than  defense  of  liberty  or  security,  the  state  is  going 
to  war  and  using  force  for  the  wrong  sort  of  moral  reasons. 

It  is  not  protecting  the  individual's  right  to  be  free  from 
hare  cr  interference  (as  our  condition  (1)  requires)  when  it 
wages  aggressive  war  necessitated  cy  some  natural  catastrophe 
In  using  force  for  this  purpose  the  state  is  violating  the 
general  principle  that  the  use  cf  force  is  only  justified  if 
it  is  employed  to  prevent  the  unjustified  use  of  force.  The 
state  which  wages  this  sort  of  aggressive  war  is  interfering 


cbvicus  justification  in  the  first  place.  The  only  reasons 
in  favor  of  aggression  might  be  utilizer: an  ones,  which  igne 
the  renutiiitarian  importance  of  rights.  This  point  shoulc 
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also  suggest  to  us  that  the  reasons  state-  -o  -r  ~  ^ 
force  are  important  in  the  justification  of  mhe  state's 
practice  of  conscription. 

Consider  the  case,  then,  in  which  one  state  decides  -to 
wage  "aggressive*’  war  against  another  state  which  is  engaged 
in  some  obviously  immoral  activity  like  wholesale  genocide. 
Y/ould  the  state  intending  to  launch  an  "aggressive"  war  against 
the  state  which  is  acting  immorally  be  justified  in  conscript¬ 
ing  its  own  citizens?  If  we  adopt  the  narrow  view  of  the  im¬ 
portance  of  consequences  in  catastrophic  situations,  then  it 
is  not  evident  that  there  would  be  any  justification  for  con¬ 
scription.  For  this  is  not  obviously  a  case  in  which  the 
catastrophe  presents  a  clear  threat  to  the  liberties  and  se¬ 
curity  of  the  state  which  is  conscripting.  Gn  the  other  hand, 
regarding  the  consequences  in  catastrophic  situations  in  the 
broader  viev;,  xhe  view  that  takes  into  account  more  than  just 
consequences  of  local  interest,  it  seers  plausible  to  hold 


that  conscription  could  be  justified  if  it  were  invoked  to 
raise  an  army  which  was  needed  to  prevent  or  stop  mass  genocide 
or  other  similar  catastrophes  wherever  they  night  be  taking 
place.  Applying  the  Friedian  line  of  argument,  conscription 
could  be  justified  in  an  "aggressive”  war  if  it  could  be  shown 
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catastrophe  (like  mass  genocide;  would  far  outweigh  the  wrong 
dona  in  conscripting  and  the  negative  effects  of  combat  itself. 

of  case  the  only  rights  violated  are  those  cf  the 


In  this  sort 


trios  e 


people  conscripted.  Such  a  war  d  efsr.ds  the  rights  of  1 
threatened  with  genocide.  And  those  attached  have  fo^fe^t^d 
their  rights  of  self  defense  by  ger.ocidal  policies,  so  we 
don’t  violate  their  rights.  V.’hen  one  throws  in  the  preventio; 
of  a  disaster  (in  terms  of  happiness),  it  looks  like  calcu¬ 
lations  might  v/ell  favor  conscription. 

If  this  point  seems  implausible,  consider  America’s  de¬ 
cision  to  enter  the  fight  against  Nazism  in  World  War  Two. 

It  is  true  that  v/e  would  be  hard  pressed  to  show  tnat  Amer¬ 
ica  waged  an  aggressive  war  in  any  sense  against  Germany,  but 
one  would  also  find  it  difficult  to  shew  that  the  liberty  and 
security  of  Americans  was  in  some  clear  danger  in  the  sense 
required  by  our  condition  (1).  But  this  fact  suggests  that 
the  "moral  cause"  plays  an  important  role  in  justifying  the 
state's  practice  of  conscription.  In  defending  against  the 
aggression  of  an  oppressive  and  immoral  Nazi  regime,  American 
were  defending  the  right  to  liberty  and  security  of  other 
citizens  of  ether  states  and  not  merely  their  cwn  liberty  and 
security. 

What  this  discussion  suggests  is  that  conscription  for 
an  aggressive  war  can  only  be  justified  if  war  is  being  waged 
to  defend  other  men  against  inhumane,  oppressive  states  seek- 
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conscripting  for  military  service.  If  vs  are-  truly  moral 
r.cTi;  committed  uo  tne  oeierse  are  oreservanicr  of  tee  risht 
of  men  to  be  free,  then  we  must  be  ccmrizceb  to  the  broader 
view  of  the  consequences  of  acts  involving  the  use  of  force 
in  war  and  conscription.  And  if  v/e  take  this  view  we  are 
committed  also  to  an  expanded  necessary  condition  (1)  for 
the  justification  of  conscription,  fnis  expanded  condition 
might  be  stated  as:  conscription  is  justified  only  if  there 
is  a  clear  international  emergency  in  which  the  lives,  liberty 
or  security  of  citizens  of  any  state  are  in  jeopardy  of  being 
lost. 


The  contrast  between  an  aggressive  'war  in  which  the 
•’aggressive”  state  is  defending  either  its  own  citizens  or 
citizens  of  another  state  against  the  unjustified  use  of 
force,  and  the  aggressive  war  in  which  the  aggressive  state 
is  r.ot  defending  against  the  unjustified  use  of  force,  im¬ 
plies  that  the  aim  or  purpose  in  using  force  will  play  some 
important  part  in  the  justification  of  conscription.  The 
unjustified  use  of  force,  even  in  cases  where  there  is  some 
national  emergency  like  mass  starvation,  brought  about  through 
natural  causes,  does  not  have  the  right  sort  of  moral  reason 
behind  it  to  justify:  (a)  the  use  of  force  in  the  first  place, 
ar.d  (b)  conscription  as  a  means  to  apply  that  force.  What  this 
admittedly  brief  analysis  of  aggressive  ‘war  indicates  is  that 
"aggressive"  war  in  which  the  purpose  is  to  defend  the  liber¬ 
ty  and  security  of  other  men  in  foreign  countries  is  not  ag- 
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e ress’ve  war  at  all,  it  is  quite  defensive  in  nature.  It  is 
in  fact  a  special  case  of  our  condition  (i).  Conscription 
by  ire  state  is  justifiaole  if  t.ns  pur  oo s e  is  to  preserve 
their  freedom  and  security  when  it  is  unjustifiably  threaten¬ 
ed  and  if  conscription  is  the  only  means  to  do  so. 

If  we  can  accept  the  Friedian  argument  from  extreme  con¬ 
sequences,  then  we  have  uncovered  a  rational  justification 
for  conscription  in  a  modern  democratic  state.  We  have  seen 
that  this  argument  need  not  be  viewed  as  incompatible  with 
our  theory  of  natural  rights,  though  to  preserve  consistency 
with  our  view  that  all  men  have  these  rights,  the  argument 
which  considers  all  the  consequences  in  catastrophic  cases 
forces  us  to  accept  the  justifiability  of  conscription  even 
to  defend  persons  in  foreign  countries  from,  catastrophic  less 
of  life,  liberty  and  security.  Seme  will  suspect  that  we  have 
probably  justified  too  much,  for  there  are  some  objections  to 
this  view  which  we  need  to  consider. 

To  make  this  Friedian  sort  of  argument  work,  we  would 
have  to  show  that  the  good  to  be  gained  or  evil  to  be  avert¬ 
ed  by  forcing  citizens  to  serve  in  the  armed  forces  would 
heavily  outweigh  the  violation  of  rights  involved  in  the  loss 
cf  freedom  through  conscription  and  the  harm  brought  about 

a.  %  v.  ^  p  ;  - ;  *>.  -n *-* V o  -J-  9  T  V-  r.  c  "•  -L if  9  X  "w 

the  conditions  necessary  to  justify  conscription  would  have 
to  be  such  that  it  was  fairly  evident  thac  a  catastrophe  of 
extreme  proportions  v:ss  about  to  be  realized.  I  am  not  sag- 
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gesting  that  making  such  £.  determination  is  ar.  easv  thin-  to 
do,  especially  considering  the  kind  of  emotional  atncsnhere 
which  generally  obtains  at  such  calamitous  tines.  The  very 
vagueness  of  the  relevant  moral  factors  and  their  relative 
moral  weights  make  it  unclear  whether  anyone  could  ur.contro- 
versially  establish  some  balance  of  good  over  evil  in  any 
given  circumstance.  It  is  probably  true  that  any  such  calcu¬ 
lations  would  be  difficult  to  make  at  best.  But  surely  their 
difficulty  is  not  a  good  reason  not  to  make  them.  1  suggest 
that  if  it  is  reasonably  clear  that  the  right  of  citizens  of 
a  particular  democratic  state  to  live  as  they  choose  and 
pursue  their  own  life  plan  is  cf  great  moral  importance,  then 
we  can  give  great  positive  moral  weight  to  acts  which  prevent 
the  less  of  these  rights  and  thereby  justify  the  temporary 
infringement  cf  rights  by  the  state. 

But  there  is  a  more  fundamental  objection  to  this  Fries¬ 
ian  argument  from  extreme  consequences  that  we  must  consider. 
In  attempting  to  justify  conscription  by  the  state  by  invok¬ 
ing  some  principle  of  the  catastrophic,  we  are  failing  in  an 
important  way  to  see  what  is  really  going  cn  when  the  state 
conscripts.  In  accepting  this  Fried ian  argument,  we  are  af¬ 
firming  that  the  state  is  morally  justified  in  forcing  citi- 

circumstances  so  that  some  greater  social  goco  night  be  re¬ 
alized.  But  in  conscripting  citizens  for  military  service, 
we  are  doing  more  than  just  demanding  that  they  stand  aside 
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in  the  exercise  of  certain  rights.  In  conscripting  citizens 
the  state  is  in  fact  using  individuals  to  achieve  sore  social 
food  or  goal.  The  state  is  not  merely  overriding  individuals' 
ir.crai  rights  v/hen  it  conscripts  for  military  service*  it  is 
using  persons  as  means  to  achieve  some  national  or  inter¬ 
national  interest. 

In  discussing  moral  side  constraints  which  apply  to  ac¬ 
tions  of  the  state  in  Anarchy*  State  and  Utopia,  Robert  No- 
zick  makes  the  force  of  this  objection  quite  clear,  he  says, 

Y/hy  not,  similarly,  hold  that  some  persons  have  to 
bear  some  costs  that  benefit  other  persons  more, 
for  the  sake  of  the  overall  social  good?  But  there 
is  no  social  entity  with  a  good  that  undergoes  some 
sacrifice  for  its  own  good.  There  ar?  only  indi¬ 
vidual  people,  different  individual  people,  with 
their  own  individual  lives.  Using  one  of  these 
people  for  the  benefit  of  others,  uses  him  and 
benefits  others.  Nothing  more....  Talk  of  an  over¬ 
all  social  good  covers  this  up.  To  use  a  person 
in  this  way  does  not  sufficiently  respect  and  take 
account  of  the  fact  that  he  is  a  separate  person, 
that  his  is  the  only  life  he  has.  He  does  not  get 
some  overbalancing  good  from  his  sacrifice,  and  no 
one  is  entitled  to  force  this  upon  him-least  of  all 
a  state  or  government  that  claims  his  allegiance....-' 

Nozick's  point  about  the  dangers  of  talking  about  an  overall 

social  good  is,  I  think,  quite  beside  the  main  point  in  his 

remarks.  There  is  nothing  illicit  in  talking  about  overall 

social  goods  or  things  that  are  in  the  national  interest. 

States  do  have  national  interests  and  one  of  these  interests 


is  xne  collective  interest  eiiiurs  r.a/e  ir.  mam  in¬ 
security.  In  free  democratic  states  it  is  implausible  to  ncld 
that  most  citizens  do  not  have  an  individual  and  collective 
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interest  in  maintaining  their  freedom  and  security.  I  have 
already  alluded  to  the  hazard  involved  ir.  r.ot  belnm  precise¬ 


ly  clear  in  what  v/e  mean  by  "national  interest"  .  She  simple 
identif ication  of  national  security  and  anything  which  is 
thought  to  be  in  the  national  interest  is  surely  a  mistake. 
Some  things  may  well  be  in  the  national  interest,  and  yet 
not  have  a  thing  to  do  with  or  direct  bearing  on  the  nation¬ 
al  security.  So  mere  talk  of  an  overall  social  good  is  not 
a  strong  point  in  Nozick's  objection  and  one  we  need  not  con¬ 
cern  ourselves  with  if  we  keep  clear  the  difference  between 
national  interests  in  the  broad  sense  and  national  security 
in  the  context  of  a  national  emergency  which  threatens  loss 
of  life  and  liberty  and  security. 

But  Nozick’s  thoroughly  Kantian  notion  here  that  demands 
v/e  regard  Individuals  as  ends  in  themselves  is  r.ot  the  kind 
of  thing  v;e  can  easily  dismiss  in  our  discussion  cf  conscrip¬ 
tion.  For  in  conscripting  citizens  for  military  service,  the 
objection  goes,  this  is  precisely  what  is  not  oeir.g  cone:  the 
state  is  treating  persons  as  means  to  an  end.  And  talk  of 
even  -the  most  lofty  of  social  goods  cannot  erase  this  fact. 
Even  the  evidently  high  value  citizens  cf  free  democratic  stat 
place  on  their  freedom  and  security  cannot  obscure  the  morally 


the  state  5s  using  its  citizens  as  means 
goal. 


to  attain  some  social 


tion  incom- 


But  is  this  fact  about  the  nature  of 
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patibie  with  our  conception  c:  natural  rirr.ts? 


I  c'o  not  thin’' 


so.  It  is  certainly  true  that  conscription  lor  military  ser¬ 


vice  is  an  extreme  interference  in  the  live 


s  of  citizens  and 


ere,  therefore,  to  be  avoided  if  possible.  Cur  conception  cf 
natural  rights  does  not  view  the  right  to  be  free  from  coer¬ 
cion  as  being  absolute  in  a  Fried iar.  or  I.'ozickian  sort  of  way . 
The  parallel  cases  of  immunizations  and  quarantine  seem  to 
confirm  the  view  that  rights  can  ce  justifiably  overridden  by 
the  state  (or,  indeed,  by  individuals)  in  certain  circum¬ 
stances.  But  it  also  shows  that  they  are  rights  which  are 
not  to  be  lightly  treated  and  which  require  some  strong  moral 
justification  for  the  state  to  override  them.  Both  the 
Friedian  argument  from  extreme  consequences  and  the  Rav/lsian 
argument  from  justice  affirm  that  for  conscription  by  the  state 
to  be  justified,  it  must  be  clear  that  conscription  is  demand¬ 
ed  to  apply  force  in  the  defense  of  liberty  and  security  of 
other  men.  The  argument  from  extreme  consequences  requires 
that  it  be  shown  that  conscription  is  justifiably  invoked  as 
the  only  possible  means  of  averting  a  catastrophe  which  in¬ 
volves  the  great  loss  of  life,  liberty  and  security  of  a 
people.  This  argument  establishes  necessary  conditions  to 
justify  conscription  in  a  democratic  state,  but  as  I  suggest- 
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that  these  necessary  conditions  would  be  jointly  sufficient, 
though  I  am.  inclined  to  believe  they  are.  Cr.e  other  point  this 
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^See  Chapter  5>  Anarchy,  State,  ari  V . o  c  i  a  ;cr  a  ccnpi 
discussion  of  this  point  of  Kozick’s. 

2 

David  Kune,  Enquiry  Concerning  the  Prir.clcles  p-"  Fora 
P*  203. 

3john  Rav/is,  A  Theory  of  Justice,  p.  3bO. 

Theory  of  Justice,  p.  3S0. 

^Charles  Fried,  Right  and  V/rong,  p.  if.  (Fried 
to  call  such  absolute  norms  "categorical**  to  reflect 
fact  that  they  have  some  boundary,  outside  v;hich  the 
trial  judgments  do  not  apply.) 

^Right  and  V/rong,  p.  10. 

?W.  D.  Ross,  The  Right  ar.d  the  Good,  p.  35* 
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In  our  attempt  to  establish  whs .her  there  is  any  ration¬ 
al  moral  justification  for  conscription  in  a  modern  democrat¬ 
ic  state,  we  began  by  examining  v/hat  v;as  believed  to  be  the 
traditional  conception  of  conscription  in  America.  This  tra¬ 
ditional  conception  viewed  conscription  as  a  right  of  the 
state  and  military  service  as  a  correlative  obligation  of 
the  citizen.  This  particular  moral  obligation  of  the  citizen 
to  serve  the  state  was  thought  to  be  a  special  obligation 
v/hich  flowed  from  a  more  general  view  that  there  is  some 
moral  obligation  to  obey  the  state.  The  arguments  in  Chapter 
Two  strongly  suggest  this  conception  of  conscription  is  false 

The  intuitive  feeling  or  belief  that  conscription  in 
America  is  justified  during  war  time  suggested  that  we  should 
pursue  some  argument  that  might  rationally  ground  this  belief 
The  conclusion  we  reached  in  Chapter  Three  is  chat  there  is 
som.e  rational  justification  for  conscription,  but  only  in 
certain  narrowly  defined  circumstances.  In  concluding  our 
analysis,  I  want  to  focus  on  two  cases  of  American  ccnscripti 
which  when  contrasted,  will  show  just  how  plausible  is  the 
conclusion  reached  in  Chapter  Three. 

American  conscription  in  World  'war  Tv; 3  is  generally  re¬ 


justified  conscription  by  the  state.  And  perhaps  American 
conscription  during  the  Viet  Nam  '<< ar  is  generally  regarded 


by  Americans  as  the  clearest  example  of  unjustified  ccr.scrir- 
tic.n  by  the  state.  Why  is  this  so? 

To  begin,  American  conscription  ir.  World  v.'ar  Tv;o  was 
continued  in  response  to  a  clear  national  emergency  which 
posed  a  direct  threat  to  the  lives,  liberty,  and  security 
of  some  American  citizens,  namely  those  in  the  Kawiian  and 
Aluetian  Islands  (and  perhaps  eventually,  to  others  as  well). 
The  unjustified  use  of  force  by  the  Japanese  at  Pearl  Harbor 
posed  just  the  sort  of  national  emergency  which  required  the 
government  to  curtail  the  liberties  of  some  citizens  to  avert 
the  possible  catastrophic  loss  of  the  liberty  and  security  of 
all.  Second,  it  was  fairly  clear  that  nothing  short  of  con¬ 
scription  would'  avert  the  impending  catastrophe.  There  were 
no  weapons  of  mass  destruction  available  to  the  United  States 
government  in  19^1  and  the  American.  Army  of  was  pitifu 

in  terms  of  its  ability  to  successfully  defend  against  an  in¬ 
vasion.  Japanese  aggression  in  the  Pacific,  then,  appeared  to 
constitute  just  the  sort  of  necessary  conditions  which  cur 
analysis  in  Chapter  Three  required  to  justify  conscription. 

For  America,  hov/ever,  World  War  Two  was  a  two  front  v.'ar 
ar.d  it  is  important  for  our  case  tc  see  just  how  German  ag¬ 
gression  fits  into  the  picture.  Although  it  is  true  that 


tube  to  Americans  the  same  sort  of 
that  Japanese  aggression  in  the  Pa 
that  Germany’s  continued  unchecked 


clear  r.auioral  emergency 
ific  did,  it  is  certain 
ammressiem  was  resulting 
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loss  of  the  lives. 


in  the  loss  of  the  lives,  liberties  and  security  of  large 
numbers  of  innocent  people.  This  is  true  even  though  v/e  can¬ 
not  rake  tne  claim  that  Hitler’s  drive  to  exterminate  the 
Jewish  population  in  Europe  was  the  compelling  moral  reason 
for  conscripting  an  American  Army  to  fight  in  Europe.  V/e 
cannot  make  this  claim  because  it  was  not  known  at.  the  time 
that  Hitler  was  engaged  in  a  program  of  mass  genocide.  But 
it  was  quite  obvious  that  Germany's  use  of  military  force 
for  the  most  part  was  without  justification  ana  aid  in  fact 
constitute  a  clear  international  emergency  with  catastrophic 
consequences  of  the  sort  that  nothing  less  than  conscription 
in  America  could  avert.  The  view  of  the  I.'azi  state  as  an 
inhumane,  oppressive  and  immoral  state  was  so  strong,  that 
it  largely  dictated  the  "Germany  first”  strategy  cf  the  war. 

It  is  true  that  historical  hindsight  has  shewn  that  some 
perceptions  of  the  nature  of  the  Japanese  and  German  threats 
were  wrong,  but  the  belief  that  German  ar.d  Japanese  aggression 
constituted  both  a  national  and  international  emergency  with 
the  high  probability  of  catastrophic  consequences  was  sub¬ 
stantially  correct.  That  same  hindsight  shows  that  more  than 
six  million  Jews  v/e  re  systematically  exterminated  at  German 
hands.  Surely,  in  moral  terms  the  ham  cf  conscription  and 
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consequences  which  resulted  from  the  defeat  of  both  Germany 
J s.psn  • 

But  American  conscription  curing  the  Viet  Harr.  V.'ar  does 
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not  seem  to  have  the  sort  of  rational  grc-r.f  c  cr.scriotion  in 
V/crlc  War  Tv/o  has.  it  does  not  appear,  for  exam.rle,  that 
there  v/as  any  clear  national  emergency  which  threatened  to 
result  in  the  loss  of  life,  liberty  or  security  of  the  Ameri¬ 
can  people.  Nor  is  it  evident  that  ar.y  such  catastrophe  was 
imminent  in  South  Viet  Nam.  It  is  doubtful  that  ere  could 
show  that  the  takeover  of  the  South  Vietnamese  government  by 
those  holding  a  communist  ideology  would  have  resulted  (or 
in  fact  did  result)  in  a  greater  loss  of  life,  liberty  cr 
security  of  persons  living  in  the  south.  What  began  as  an 
internal  political  struggle,  escalated  eventually  into  full 
scale  fighting  largely  as  a  result  cf  active  American  military 
participation  in  the  domestic  struggle.  American  conscrip¬ 
tion  and  ir.ilita.ry  participation  in  the  conflict  drew  an 
active  military  response  from  North  Viet  N'ar.  and  resulted 
in  a  substantial  increase  in  the  negative  consequences  over¬ 
all.  Moreover,  even  if  it  could  be  shown  that  there  was  a 
clear  national  emergency  in  South  Viet  Nam,  cr.e  would  be  hard 
pressed  to  show  that  conscription  in  America  was  the  only 
v/ay  to  avert  the  impending  catastrophe. 

It  may  be  objected  here  that  A.m.erica  had  an  obligation 
under  treaty  commitments  to  aid  South  Viet  .'.'am.  Now  this  is 

both  American  participation  and  conscription.  For  I  think 
we  are  inclined  to  agree  that  treaty  cor_mitm.er.ts  have  the 
same  sort  of  moral  binding' force  chat  cr  crises  ar.d 


contracts 
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have.  And  this  should  suggest  to  us  that  treaty  commitments 
are  rot  to  be  entered  into  in  a  light  fashion. 

In  response  to  this  there  are  a  few  points  worth  raking. 

F ir? t ,  it  v/ould  have  to  be  shown  that  the  conditions  necessary 
to  activate  the  treaty  conr.it rent  did  in  fact  obtain.  Ameri¬ 
can  military  participation  was  defended  under  the  provisions 
of  the  SEATO  pact  which  stated  that  armed  aggression  against 
one  signatory  signalled  aggression  against  all  ana  therefore 
justified  intervention  with  military  force  by  any  signatory. 

It  is  not  obvious  that  the  internal  political  struggle  in 
South  Viet  Nam  constituted  the  sort  of  armed  aggression  spec¬ 
ified  by  the  SEATO  pact.  Second,  it  must  ce  supposed  that  a 
treaty  obligation  a  nation  undertakes  has  the  general  con- 
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action  of  the  government  which  those  individuals  themselves 
we re  either  unaware  of  or  did  not  approve  or  consent  to.  Is 
it  plausible  to  hold  that  Americans  were  aware  of  their  ob¬ 
ligations  under  the  provisions  of  the  SEATO  pact  or  that, 
supposing  they  did  know,  they  signalled  their  general  ap¬ 
proval  of  the  terms  of  that  treaty?  I  do  not  think  so.  That 
larre  numbers  of  American  citizens  were  ar.d  still  are  polit¬ 
ically  ignorant  is  an  unfortunate  state  of  affairs,  but  it 
is  a  fact  nonetheless.  General  disinterest  and  political 
ignorance  probably  -do  much  to  aid  the  government  in  the 


formulation  of  policy  rather  than  hinder  it.  I  cc  not,  cf 
course,  v/ant  to  deny  that  Americans  have  any  obligations 
under  treaty  commitments,  but  it  does  r.ot  follow  from  the 
existence  of  a  treaty  that  there  is  any  r.oral  obligation  on 
the  citizens  of  the  state.  The  very  process  of  treaty  rati¬ 
fication  makes  one  sceptical  of  the  moral  obligation  citizens 
acquire  under  such  a  process.  So  I  do  not  believe  that  invok¬ 
ing  the  notion  of  a  treaty  commitment  as  a  r.oral  reason  extri¬ 
cates  us  from  the  difficulty  of  giving  some  rational  ground 
for  American  conscription  during  the  Viet  Nam  War.  And  this 
contrast  between  American  conscription  during  World  War  Two 
and  the  Viet  Nam  War  is  so  stark  and  illuminating  in  moral 
terms  that  it  lends  a  great  deal  of  plausibility  to  the  re¬ 
stricted  thesis  which  was  defended  in  Chapter  Three  and  which 
held  that  conscription  can  be  justified  in  a  modern  democratic 
state  under  certain  narrowly  defined  circumstances  such  as 
those  which  obtained  during  World  War  Two. 

This  philosophical  analysis  of  conscription  in  the  modern 
democratic  state  has  established,  i  think,  a  rational  ground 
for  our  belief  that  conscription  is  justified  at  certain  times. 
But  in  so  doing  we  should  realize  that  we  are  in  a  strange 
dilemma  cf  sorts,  for  we  have  justified  a  practice  which  is 
in  practical  terms  useless  in  a  free  society.  I  say  it  is 
useless  because  it  is  just  when  the  sorts  of  conditions  nec¬ 
essary  to  justify  conscription  obtain  that  it  is  too  late 
for  conscription  to  avert  the  catastrophe  it  was  supposed  to 
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prevent.  And  this  is  so  simply  because  the  nature  cf  warfare 
in  the  world  has  changed  drastically  since  conscription  be¬ 
came  a  part  of  American  policy  in  the  Civil  V.'ar.  It  no  long¬ 
er  takes  months  to  build  and  employ  military  force  in  the  2uth 
Century.  Foreign  countries  are  only  hours  away  by  air,  and 
modern  technological  developments  have  increased  the  accuracy 
and  lethality  of  both  conventional  and  nuclear  weapons  and 
weapons  systems.  The  increased  mobility  and  the  large  size 
of  standing  armies  of  potential  adversaries  make  the  practical 
usefulness  of  conscription  doubtful  at  best  if  it  can  only  be 
justified  when  the  extreme  is  upon  us.  By  the  time  an  army 
of  conscripted  citizens  could  be  trained  and  fielded  to  pre¬ 
vent  the  catastrophic,  it  would  be  well  past  the  point  when 
it  could  do  any  good.  This  is  one  reason  that  current  Ameri¬ 
can  strategy  calls  for  the  regular  volunteer  forces,  augmented 
and  supported  by  reserve  and  national  guard  units,  to  go  with 
what  they  have  and  try  as  best  they  can  to  win  the  first  battle 
of  the  next  major  ground  conflict  wherever  it  might  occur. 

There  is  unlikely  to  be  time  or  room  for  any  buildup  and  second 
chance,  given  the  nature  of  modem  warfare. 

This  prospect  should  suggest  to  us  the  logical  task  of 
governments  in  free  democratic  societies.  Given  the  view  that 
c:.  -izun-j  vho  have  cone  no  wror..;  have  ; h right  to  bo  '“re e  fr-T. 
coercive  interference  by  the  state,  and  that  this  right  must 
be  respected  unless  the  most  extreme  justifying  conditions 
obtain,  it  would  seem  that  governments  should  illuminate  clear- 
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ly  "the  dimensions  of  the  problem  of  security  and  r.aintain- 
ence  of  liberty  for  free  democratic  states  and  work  hard  to 
convince  citizens  that  their  voluntary'’  support  of  and  partici¬ 
pation  in  the  defense  of  the  nation  is  not,  perhaps,  the  best 
way  to  insure  they  keep  the  freedom  ar.d  security  they  treasure 


but  the  only  morally  acceptable  v/ay 
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